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DIRECT DISTRIBUTION

Ownership structures
jay a foreign supplier establish its own entity to import and distribute its 
products in your ?urisdiction,

Yes. Generally, foreign businesses operate under the same rules as domestic businesses. 
However, speciqc restrictions and re:uirements (eg, permits or licences) may apply if 
(foreign or domestic) investors do business in the defence, pharmaceutical or qnancial 
sectors.

Law stated - 8 Februar 2026

Ownership structures
jay a foreign supplier be a partial owner with a local company of the 
importer of its products,

Yes. There is no speciqc investment legislation and no minimum percentage of German 
shareholders re:uired.

Law stated - 8 Februar 2026

Ownership structures
-hat types of business entities are best suited for an importer owned by 
a foreign supplier, How are they formed, -hat laws goIern them,

The types of business entities that are best suited are•

; limited liability companies (GmbH and UG)K

; stock corporations (AG)K and

; limited partnerships (FG).

The criteria for the choice of entity used are liability, taxation, qnancing, personal involvement 
and control, and ’exibility. €or larger companies, a GmbH or an AG are typically best suited. 
Their shareholders5 liability is limited to the respective share capital.

The minimum share capital varies between 1–0,000 (AG), 12–,000 (GmbH) and 1S (for the 
GmbH subtype, UG). The transfer of shares in a GmbH or a UG typically has to be approved 
by the other shareholders and notarised, whereas shares in an AG are freely transferable. 
However, the GmbH is a more ’exible and procedurally less demanding form of entity than 
the AG.

GmbH, UG and AG entities are formed by one or more founding shareholders, who adopt the 
articles of association and appoint the managing directors, and additionally, in the case of 
an AG, a supervisory board (of at least three members) in a notarial deed. These entities 
exist upon registration at the commercial register. Alternatively, a supplier may purchase an 
existing, inactive shelf company and, as an advantage, start operating immediately.
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Partnerships are often preferred for tax reasons, especially the FG, which z for reasons of 
limiting liability z is often combined with a corporation as a general partner (GmbH & Co FG 
or AG & Co FG). They re:uire at least two partners.

The governing laws are as follows•

; the Limited Liability Companies Act for the GmbH and UGK

; the %tock Corporation Act for the AGK and

; the German Civil Code and the German Commercial Code for partnerships.

Law stated - 8 Februar 2026

Restrictions
Does your ?urisdiction restrict foreign businesses from operating in the 
?urisdiction’ or limit foreign inIestment in or ownership of domestic 
business entities,

Generally, no. €oreign businesses operate under the same rules as domestic businesses. By 
way of exception, the €ederal Ministry for Economy and Technology can restrict or prohibit 
ac:uisitions of or participation in domestic business entities by individuals or business 
entities seated outside the European Union, Iceland, Liechtenstein, Norway (together, the 
European Economic Area) or %wit9erland. Preconditions to this are•

; the foreign investor ac:uires S0 or 20j of the voting rights in a German company 
where the domestic business entity pertains to critical infrastructure sectors (eg, 
energy, information technology, telecommunications, transport, tra3c, health, water, 
food, qnance and insuranceK the relevant percentage z S0 or 20j of voting rights z 
depends on the critical infrastructure sector concerned)K or

; the foreign investor ac:uires 2–j or more of the voting rights of any other German 
companyK and

; the ac:uisition endangers national public order or security (sections –– to –4 of the 
€oreign Trade and Payments Ordinance).

Law stated - 8 Februar 2026

Equity interests
jay the foreign supplier own an equity interest in the local entity that 
distributes its products,

Yes.

Law stated - 8 Februar 2026

Tax considerations
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-hat are the tax considerations for foreign suppliers and for the formation 
of an importer owned by a foreign supplier, -hat taxes are applicable to 
foreign businesses and indiIiduals that operate in your ?urisdiction or own 
interests in local businesses,

A foreign supplier especially has to consider•

; whether the importer itself shall pay income tax or the supplier as owner, or bothK and

; whether the supplier might be subWect to double taxation (both in Germany and its 
state of origin) and whether it can be avoided.

To foreign businesses and individuals that operate in Germany, two levels of taxation apply, 
namely•

; trade tax, which applies to all businesses and individuals in Germany and is paid on 
taxable earnings (as a local tax, its rate differs from municipality to municipality)K and

; income tax, which depends on the business entity.

Corporations are subWect to corporate income tax (S–j ’at rate) and their shareholders 
are subWect to a tax on capital gains and dividends. The average overall tax burden for 
corporations in Germany is ß0j (corporate income tax and trade tax).

A partnership itself is not subWect to income tax, but its partners are subWect to either 
corporate (if business entities) or personal (if individuals) income tax.

Individuals pay personal income tax. The tax rate increases with the income (to a maximum 
of ö–j for an income of 12–0,000), but trade tax payments can be set off against it. %pecial 
tax rates apply for dividends and capital gains.

€or dividends, capital gains, interest payments and licence fees, withholding tax may apply. 
This amounts to 2–j of the capital gain distributed to the owning business (plus a further 
solidarity surcharge of –.–j, which is added to the tax amount). These taxes may be refunded 
in the case of double taxation if a treaty with the country of origin of the owning business 
exists.

Law stated - 8 Februar 2026

LOCAL DISTRIBUTORS AND COMMERCIAL AGENTS

Distribution relationships
-hat alternatiIe distribution relationships are aIailable to a supplier,

Any conceivable distribution relationship is available. The following distribution relationships 
are typically used. 7hile deciding for any option, consider also EU product safety and product 
liability regulations (cf. RohrVen, in R§hricht et al., HGB, 8th Ed. 2026, Jor ' üö paragraph ß 
ff).

; In-house sales force, which allows for direct in’uence on employees and an easy 
margin calculation but generally entails high labour cost (including social security).

; %elf-employed commercial agents, who sell the products on the supplier5s behalf. 
The supplier keeps direct contact with and sells directly to the customers, with 
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greater control over the activities of the agent and over the margins. Commercial 
agents have to provide detailed market reports. Unlike an employee5s salary, an 
agent5s commission can be exclusively proqt-oriented (namely subWect to successfully 
soliciting customers) and linked to the turnover. 7ithin the EU, protective agency law 
applies, including minimum termination notice and indemnity provisions.

; Distributors, who buy and, thus, take ownership of the products and sell them on their 
own behalf, adding a margin to cover their own costs. They assume liability and, in 
return, gain proqt from the margin, while the suppliers5 margins are rather low. The 
distributor is obliged and motivated to market and distribute the products that he or 
she purchases from the supplier and to safeguard the latter5s interests. Distributors 
are subWect to limited control by the supplier over their activities but are also less 
protected than commercial agents.

; Commission agents, who are midway between commercial agents and distributors. 
They sell products in their own name but for the supplier5s account. The supplier bears 
the sales risk, even if the commission agents have products in a consignment stock to 
which the supplier retains the title. The supplier can in’uence the commission agent 
without observing the strict antitrust law that applies to distributorship agreements.

; €ranchisees, who, like distributors, buy and sell products on their own behalf. A 
franchisee is entitled and encouraged to use the franchisor5s trade name, trademarks, 
know-how and brands, based on the ac:uired licences of intellectual property rights, 
to market and sell the goods or services. €ranchisors are typically already established 
within the marketplace, often already with a solid customer base. In return, the 
franchisee usually pays an initial fee and ongoing royalties. The franchisor, based on 
the experience ac:uired with the established business, must disclose the key risks 
and issues linked to the franchise and often provides assistance and guidelines in the 
marketing and selling of the goods or services to maintain the brand identity.

; Private  label  products,  namely  products  produced  by  the  supplier  under  the 
trademarks of the retailer (in contrast to manufacturer brands).

; Trademark licences, which are especially used where the trademark owner has 
already introduced well-known brands but does not have its own manufacturing 
capacities or knowledge. To enter into a new product market, the licensor can grant 
licensees, who have the necessary technical and commercial know-how, a licence to 
produce and sell the products under the licensor5s trademark. The agreement usually, 
but not necessarily, grants an exclusive licence for a certain territory, and it re:uires 
maintaining product :uality and upholding the brand image.

; /oint ventures, which are Woint proWects between legally and economically independent 
companies in which the partners share management responsibility and qnancial 
risk. The setting-up of a Woint venture is based on a common interest of the partner 
companies that is expressed in a Woint venture agreement, which also regulates the 
distribution of proqts and Woint control.

; Concession agreements, aimed at selling the supplier5s products within sales areas 
in department stores, operated by the supplier, typically using the department store5s 
payment system.

Law stated - 8 Februar 2026
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Legislation and regulators
-hat laws and goIernment agencies regulate the relationship between 
a supplier and its distributor’ agent or other representatiIe, vre there 
industry selfKregulatory constraints or other restrictions that may goIern 
the distribution relationship,

Employment contracts

Employment contracts with the in-house sales force are governed by sections 6SS to 6ß0 of 
the German Civil Code (BGB) and several laws on employees5 protection.

Commercial agency contracts

Commercial  agency  contracts  are  governed  by  sections  üö  to  42c  of  the German 
Commercial Code (HGB). The commercial agent is, like the employee, strongly protected, 
for example, by mandatory rules on minimum notice periods, commission payments and 
goodwill indemnity.

Distributorship contracts

Most EU member states5 laws do not expressly regulate distributorship contracts. However, 
the legal vacuum was mostly qlled by case law, for example, with respect to the supplier5s 
duty to take back unsold stock upon termination of the contract. German agency law applies 
by analogy to the distributor if the latter is integrated into the supplier5s sales organisation and 
obliged (contractually or factually) to submit the customer data during or upon termination 
of the contract.

Antitrust law also applies to distributorship contracts. Pursuant to article 6(ßa) of the Rome 
II Regulation, the antitrust regulation of any affected market must be complied with.

€ranchise contracts

€ranchise contracts are not explicitly governed by statute law. They combine elements 
of licensing, sales and management of another5s affairs. Generally, agency law applies 
by analogy (see the German €ederal Court of /ustice (BGH), decisions of S2 November 
S4ü6, on mineral water, and S8 /uly 2002, Hertz). Moreover, being standard form contracts 
(pre-formulated and provided by the franchisor for multiple franchisees), franchise contracts 
must comply with the :uite strict German laws on standard form contracts (BGH, decision 
of SS October 20Sü, RE/MAXK comment by RohrVen, ZVertriebsR 20S4, ß2–).

Industry self-regulatory constraints

Certain industry self-regulatory constraints exist, for example, in the automotive industry 
(where members of the European Automobile Manufacturers Association have agreed to a 
code of good practice, stipulating minimum notice periods and methods for the resolution 
of contractual disputes) or in franchising, where members must adhere to the European 
€ranchise €ederationZs or the German €ranchise AssociationZs code of ethics.
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Law stated - 8 Februar 2026

Contract termination
vre there any restrictions on a supplier"s right to terminate a distribution 
relationship without cause if permitted by contract, Ws any speciGc cause 
required to terminate a distribution relationship, Do the answers differ 
for a decision not to renew the distribution relationship when the contract 
term expires,

The supplier5s right to terminate without cause is restricted. No restriction applies to a 
decision not to renew the distribution relationship when the contract term expires unless 
good faith or antitrust law, in rare cases, demand continued delivery.

The principalZs and the agent5s right to terminate the agency agreement without cause can 
be contractually agreed upon. However, there are mandatory notice periods to observe, in 
accordance with section ü4(S) HGB, depending on the contractual term (similarly to article 
S–(2) of the Commercial Agency Directive)• the period is one month in the qrst year, two 
months in the second year, three months in the third, fourth and qfth years and six months 
after qve years. The notice periods are set by law and cannot be shortened. In the event of 
contractual extension, the supplier5s notice period cannot be shorter than the agent5s (section 
ü4(2) HGB). The agreement can be terminated without a notice period only if there is cause 
(section ü4a HGB), and the terminating party cannot reasonably be expected to carry on the 
contractual relationship until its ordinary termination (taking into account all circumstances 
of the single case and weighing the interests of both parties).

A recent decision by the Higher Regional Court of Munich (OLG M"nchen, decision of 22 
€ebruary 202ö, Case No. 2ß U 8S6–#2S) highlights additional restrictions on contractual 
termination provisions. The court ruled that a termination clause may be invalid if it creates 
unreasonable termination obstacles (Kündigungserschwernis) for the commercial agent. In 
this case, the commercial agent remained contractually bound until the end of the notice 
period and was re:uired to continue performing obligations, including maintaining an o3ce, 
while essential payments were withdrawn. This led to a severe qnancial burden, amounting to 
an almost total loss of income. The court ruled that the discontinuation of advance payments 
upon termination constitutes an undue hardship and thus an inadmissible obstacle to 
termination, as the commercial agent was left without income while still having to fulql 
contractual duties. %uch a contractual clause, which effectively disrupts the contractual 
balance and places an excessive burden on the agent, was found to be incompatible with 
section ü4(2) HGB.

Pursuant to section ü4a(S) sentence 2 HGB, the exclusion or restriction of the freedom of 
termination is not permitted. An impermissible restriction of the freedom of termination 
may also be given indirectly by stipulating di3culties in terminating the contract in the form 
of qnancial or other disadvantages (BGH, decision of S4 /anuary 202ß, Case No. JII …R 
8ü8#2S). This was also conqrmed by the Higher Regional Court of Munich in its decision of 
8 December 202ß, Case No. 2ß U 6S04#2S, whereby it found that a contractual agreement 
stating that the commercial agent must compensate for any remaining under-earnings upon 
termination of the contract is invalid pursuant to section Sßö BGB in conWunction with section 
ü4a (S) sentence 2 HGB on the grounds of termination aggravation.
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If a contract term was not agreed upon, a distributorship agreement can be terminated 
(sections ßSö, –8ß, 620(2) and 82ß BGB). The length of the notice period depends on the 
case, considering also the distributor5s investments. €or example, one-year periods were 
deemed suitable in the automotive sector (BGH, decision of 2S €ebruary S44–, Citroën). In 
rare cases, a renewal of the relationship may be imposed by antitrust law.

Generally,  agency  law applies  to  the  termination  of  franchise  agreements  (mutatis 
mutandis). However, longer periods may be deemed necessary in speciqc cases, for 
example, if the supplier5s product forced the franchisee to make considerable investments.

Law stated - 8 Februar 2026

Contract termination
Ws any mandatory compensation or indemnity required to be paid in the 
eIent of a termination without cause or otherwise,

A commercial agent can claim indemnity if he or she has brought new customers or has 
signiqcantly increased the business volume with already existing customers, resulting in 
beneqts for the supplier, and if the payment of indemnity can be deemed e:uitable in the 
speciqc case (section ü4b HGB). The relevant calculation is based on the commissions 
earned over the previous S2 months of activity, with both new customers and existing 
customers with whom the agent has substantially increased the business (while it is 
no re:uirement that the agent loses commissionK accordingly, agents earning a one-time 
commission are not per se excluded from an indemnity, cf European Court of /ustice (EC/), 
Case No. C-–8ö#2S). The indemnity cannot exceed an amount e:ual to the past qve years5 
average annual commission (section ü4b(2) HGB). The indemnity claim cannot be waived 
before termination. In the case of multi-level distribution, each level of commercial agents 
can claim indemnity from its principal, whereby the goodwill indemnity that has been paid 
by the principal to the main agent in respect of the customer base brought by the sub-agent 
is capable of constituting, for the main agent, a substantial beneqt, thus resulting in an 
indemnity claim by the sub-agent against the main agent (cf EC/, Sß October 2022, Case 
No. –4ß#2S, commented by RohrVen, ZVertriebsR 202ß, issue SK details• Thume#RohrVen, in• 
Graf von Westphalen et al., HGB (German Commercial Code), 6th ed. 202ß, '' üö et se: on 
the entire commercial agency law).

Indemnity may, however, be reduced or even excluded for reasons of e:uity if the sub-agent 
has taken over the position of the main agent after termination and thus continues its 
activities towards the same customers for the same products in a direct relationship with 
the main principal instead of the main agent. In this case, the commercial agent (here ex 
sub-agent) does not lose its customer base, so there is no loss to be compensated (cf EC/, 
Sß October 2022, Case No. –4ß#2S, BB 2022, 2–82, paragraph ß8 f, commented by RohrVen, 
ZVertriebsR 202ß, issue S).

According to section ü4b(ß) no. 2 HGB, the claim to indemnity does not arise if the 
principal has terminated the agency contract and there was a compelling reason for such 
termination owing to culpable conduct on the part of the commercial agent. In its decision 
of 20 November 2020 (case no. ü4 O 2S#20), the Regional Court of Cologne addressed 
whether grounds for termination that become known only after the termination notice can 
be considered under section ü4b(ß) HGB. The exclusion of the indemnity claim under section 

Distribution & Agency 2026 Explore on Lexology

https://www.lexology.com/gtdt/workareas/distribution-and-agency?utm_source=GTDT&utm_medium=pdf&utm_campaign=Distribution+%26+Agency+2026


RETURN TO CONTENTS

ü4b(ß) HGB re:uires that a compelling reason was the actual cause of the termination. 
This means that, under section ü4b(ß) HGB, only those circumstances may be considered 
that were known to the terminating party at the time of termination and actually led to 
the decision to terminate. Conse:uently, grounds for termination that only became known 
after the termination notice was given cannot be invoked retroactively to exclude the agent5s 
indemnity claim.

However, the indemnity amount may be reduced by an e:uity deduction if Wustiqed by e:uity 
considerations. The Regional Court of Cologne (LG Cologne, decision of ß May 202ö, case no. 
ü4 O S6#2ß) has provided important clariqcation regarding cases where commercial agents 
receive one-time commissions rather than ongoing commission payments. The court ruled 
that one-time commissions do not preclude an indemnity claim. The decisive factor is not 
the type of commission payment, but whether the commercial agent could have continued 
securing further commission-relevant contracts with the customers he or she had ac:uired. 
The court further emphasised that proWected commission losses must be taken into account 
when assessing the indemnity. Thus, even a one-time commission payment can lead to 
proWected commission losses that must be considered in the indemniqcation. Conse:uently, 
a blanket e:uity deduction based solely on the payment of one-time commissions is not 
Wustiqed. Instead, it must be examined on a case-by-case basis whether and to what extent 
a deduction is appropriate (cf also EC/, 2ß March 202ß, Case No. –8ö#2S).

To retain the indemnity, the commercial agent needs to notify the principal within one year 
of terminationK otherwise, he or she loses the right to indemnity. Indemnity is not due if•

; the agent terminates the contract (unless owing to circumstances attributable to the 
principal or because of the agent5s advanced age or illness)K

; the principal terminates the contract owing to default attributable to the agent (which 
would Wustify immediate termination for cause)K or

; the agent, upon agreement with the principal, assigns and transfers its rights and 
duties under the agency contract to a third person.

The right to indemnity cannot be excluded by the parties unless the agent acts outside 
the European Economic Area (EEA) (section 42c HGB). This has been conqrmed by the 
EC/ of /ustice in its ruling on the international scope of the Commercial Agency Directive 
(decision of S6 €ebruary 20S8, Agro Foreign Trade & Agency Ltd/Petersime NVK cf RohrVen, 
ZVertriebsR 20S8, SüS et se:). €or details on the different levels of protection of commercial 
agents in various countries, see Rothermel,Internationales Kauf-, Liefer- und Vertriebsrecht 
(2nd ed. 202S), with overviews of 6– countries in Chapter H.

Distributors can claim indemnity only by analogic application of agency law. A distributor5s 
indemnity can amount to its average annual net margin. €or a long time, it was disputed 
whether a distributor5s goodwill indemnity could be excluded under German law in advance 
when the distributor operates outside Germany but within the EEA. The BGH has recently 
denied such exclusion, provided the preconditions for analogic application of agency law 
are given, arguing that agency law restrictions applied to distributorships as well by way 
of analogy, and hence in the distributor5s favour (BGH, decision of 2– €ebruary 20S6, 
Convection-reSow Boldering Bystems).

In its decision of 2ö %eptember 2020, the BGH clariqed that the substantial beneqts of the 
principal within the meaning of section ü4b(S) sentence S no. S HGB consists of being able 
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to continue to use the business relationships created by the commercial agent or authorised 
dealer after termination of the contract. It is therefore a matter of valuing this customer base 
created by the commercial agent or distributor (ZgoodwillZ) (BGH, decision of 2ö %eptember 
2020, Case No. JII …R 64#S4, Wuris-paras Sü, 20).

€ranchisees can likely claim indemnity based on analogic application of agency law, but this 
has not yet been ruled out (BGH, decision of 2ß /uly S448, Jenetton). The €ederal Court of 
/ustice has denied the franchisee5s indemnity claim in the single case, but it would :uite likely 
a3rm it in the case of distribution franchising, where the franchisee buys the products from 
the franchisor, arguing that where the franchisee has been entrusted with the distribution of 
the franchisorZs products and, after termination of the contractual relationship, the franchisor 
alone is entitled to the customers newly ac:uired by the franchisee during the term of the 
contract, the situation is similar to distributorship and commercial agency situations (BGH, 
decision of 24 April 20S0, Case No. I …R ß#04, (oop). However, no indemnity can be claimed 
where the franchise concerns anonymous bulk business and customers continue to be 
regular customers on a de facto basis (BGH, decision of – €ebruary 20S–) or production 
franchising (bottling contracts, etc) where the franchisor or licensor is not active in the sector 
of products distributed by the franchisee or licensee ((oop).

Commission agents may also claim indemnity based on analogic application of agency law 
(BGH, decision of 2S /uly 20S6, Thomas Philipps). The claim can probably be avoided, in 
particular by excluding the commission agent5s obligation to transfer the customer base to 
the principal (for details, see €ranke and RohrVen, IHR 20S8, 62z80).

Law stated - 8 Februar 2026

Transfer of rights or ownership
-ill your ?urisdiction enforce a distribution contract proIision prohibiting 
or restricting the transfer of the distribution rights to the supplier"s 
products’ all or part of the ownership of the distributor or agent’ or the 
distributor or agent"s business to a third party,

A provision that prohibits the transfer of distribution rights will be enforced (section ß44 
BGB). Distribution rights are not assignable without the supplier5s consent if the supplier has 
a reasonable interest in the distributor5s or agent5s personal performance (sections 6Sß and 
66ö BGB).

A transfer of ownership (change of control) cannot be hindered. However, the distributor 
can agree not to transfer ownership, and, in the event of a breach, the supplier is entitled to 
damages, including, if possible, retransfer of ownership (section Sß8 BGB). In addition, the 
parties can agree on a termination right in the case of change of control.

Law stated - 8 Februar 2026

REGULATION OF THE DISTRIBUTION RELATIONSHIP

Convdentiality agreements
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vre there limitations on the extent to which your ?urisdiction will enforce 
conGdentiality proIisions in distribution agreements,

Limitations exist, especially regarding the draft of standard business terms. Conqdentiality 
provisions shall clarify the scope of conqdentiality (what, who and how long). Contractual 
penalties may only apply if the receiving party culpably breached conqdentiality, and the 
amount of the penalty has to be reasonable (sections ßS0, ß08 and ßöß German Civil Code 
(BGB) and section ßöü German Commercial Code (HGB)).

Law stated - 8 Februar 2026

Competing products
vre restrictions on the distribution of competing products in distribution 
agreements enforceable’ either during the term of the relationship or 
afterwards,

Non-compete obligations towards distributors and franchisees are enforceable if they 
conform to antitrust law. Generally, agreements that aim at or result in restraints of 
competition are prohibited by antitrust law, namely by the German Act Against Restraints 
of Competition (G7B) and articles S0S and S02 of the Treaty on the €unctioning of the 
European Union (T€EU), details• RohrVen, JBER 2022, EU Competition Law for Jertical 
Agreements.

Unless agreements contain hardcore restrictions, a safe harbour is provided by the De 
Minimis Notice of ß0 August 20Sö and the Jertical Block Exemption Regulation (JBER) (ex 
Regulation (EU) No. ßß0#20S0, updated in 2022 because of the rise of internet sales and 
replaced by Regulation (EU) No. 2022#820). Agreements between non-competitors are safe 
if each party5s market share does not exceed S–j in any relevant market affected.

If one party5s market share exceeds S–j, but all market shares are below ß0j, the parties can 
agree upon a non-compete obligation during the contractual term for a maximum period of 
qve years. €or non-competes, EU competition law now provides for new leeway• According 
to the European Commission so-called evergreening non-competes (ie, those that are tacitly 
renewable beyond a qve-year term) can also be exempt under the JBER if the buyer can 
effectively renegotiate or terminate the vertical agreement with a reasonable notice period 
and at a reasonable cost in such a way that the buyer can effectively switch its supplier 
(Guidelines on Jertical Restraints of ß0 /une 2022, paragraph 2öüK cf RohrVen, JBER 2022• 
EU Competition for Jertical Agreements, Chapter –.22). This time limit does not apply if the 
products are sold on premises owned by the supplier or leased by the latter from third parties 
who are independent of the buyer. In any case, the non-compete obligation cannot exceed 
the term for which the buyer is entitled to occupy the premises. Upon termination of the 
contractual term, a non-compete obligation involving a party with a market share exceeding 
S–j, but without market shares exceeding ß0j, is valid if it is necessary to protect the 
know-how granted to the distributor and limited to competing products, to the distributor5s 
premises and to a one-year term.

If one party5s market share exceeds ß0j, a non-compete obligation and any other restriction 
of competition can only beneqt from the individual exemption under the strict criteria of 
article S0S(ß) of the T€EU (e3ciency defence).
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Restraints within franchisee agreements can be exempted. They are considered not to 
restrict competition in terms of EU antitrust law if they are essential for running the franchise 
system (similar to the ancillary restraints doctrine under U% law) (cf Court of /ustice of 
the European Union, 2ü /anuary S4ü6, Pronuptia). This is particularly true for non-compete 
obligations (for details, see RohrVen, JBER 2022• EU Competition for Jertical Agreements, 
Chapter 8).

Non-compete obligations towards agents are enforceable. As the principal bears all risks 
connected with the sale and purchase of the products or services, antitrust law generally 
does not apply (Guidelines on Jertical Restraints of S4 May 20S0, paragraphs S2 et se:, Sü 
and ö4, now replaced by the Guidelines on Jertical Restraints of ß0 /une 2022, paragraph 
24 et se:, with special comments on agency agreements in the platform economy in 
paragraphs ö6 et se:). %peciqc limits apply under German commercial agency law to 
post-contractual non-compete obligations that were stipulated before termination• they 
must be limited to a two-year period, to the agent5s territory or customers, and to the 
contractual products or services, and they must be done in writing and delivered to the agent. 
The principal is obliged to pay indemnity for the non-compete obligation5s term (section 40a 
HGB).

Law stated - 8 Februar 2026

Prices
jay a supplier control the prices at which its distribution partner resells 
its products, Wf not’ how are these restrictions enforced,

Generally, a supplier must not control the resale price or price level of its distributors or 
franchisees (except for suppliers selling newspapers, maga9ines and books, section ß0 
G7B). A violation of this rule represents a hardcore restriction and is therefore generally void 
(see article ö(a) JBER and Guidelines on Jertical Restraints of S0 May 20S0, paragraphs 
öü and 22ß, respectively Guidelines on Jertical Restraints of ß0 /une 2022, paragraphs 
Sü– et se:K for practical tips cf RohrVen, ZvertriebsR 2020, ö06 et se:). By exception, 
the supplier can enforce the e3ciency defence (eg, when introducing a new product or a 
coordinated short-term, low-price campaign). The supplier can also in’uence resale prices 
by recommending resale prices or setting maximum resale prices.

%uppliers can control the price at which they sell the products or services via agents because 
the antitrust law restrictions do not apply.

However, this strong market position must not be abused. %uch abuse is deemed to exist 
if the supplier, through its own or a3liated dealerships, offers sale prices at the authorised 
dealerZs level of trade that are so low that the dealer is unable to offer them at an economically 
proqtable price and that are only possible for its own or a3liated dealerships by the 
entrepreneur compensating for their resulting loss. The decision of the Jienna %upreme 
Court of S8 €ebruary 202S z S6 Ok ö#20d on section ö paragraph ß of the Austrian Cartel 
Act is also signiqcant for Germany due to the comparable legal situation under section 20 
paragraph S sentence S and section S4 paragraph S and paragraph 2 No. S of the German 
Act against Restriction of Competition (G7B).

Law stated - 8 Februar 2026
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Prices
jay a supplier inUuence resale prices in other ways’ such as suggesting 
resale prices’ establishing a minimum adIertised price policy’ announcing 
it will not deal with customers who do not follow its pricing policy’ or 
otherwise,

A supplier may recommend resale prices or set maximum resale prices if the parties5 market 
shares do not exceed ß0j and if the recommendation or maximum resale price is not backed 
up by further negative (eg, pressure) or positive (eg, incentives) factors from one party (article 
S0S(S) T€EU and article ö(a) JBER), such as announcing that the supplier will not deal with 
customers who do not follow its pricing policy.

Establishing a minimum advertised price policy is exempt from antitrust law if it is regarded 
as a recommendation. Otherwise, it can z very rarely z be exempted under the e3ciency 
defence.

If, on the other hand, a supplier announces it will not deal with distributors or franchisees 
refusing its pricing policy, it will be treated as qxing the selling prices.

Law stated - 8 Februar 2026

Prices
jay a distribution contract specify that the supplier"s price to the 
distributor will be no higher than its lowest price to other customers,

A most favoured nation or customer clause can be enforced only if agreed between 
non-competitors and if the parties5 market shares amount to a maximum of ß0j (otherwise, 
only the e3ciency defence can be used to argue that the clause does not represent a 
prohibited restriction of competition).

Law stated - 8 Februar 2026

Prices
vre there restrictions on a seller"s ability to charge different prices to 
different customers’ based on location’ type of customer’ quantities 
purchased’ or otherwise,

Generally, based on freedom of contract, a seller can charge different prices to different 
customers. However, this general rule does not apply if a seller•

; holds a dominant or similarly strong market position (sections S4 and 20 G7B and 
article S02 T€EU)K and

; differentiates on grounds of race or ethnic origin. The same is true for grounds of 
gender, religion and disability. A different treatment is allowed if it is based on obWective 
grounds, especially where it serves to avoid threats, prevent damage, etc (sections S4 
and 20 Anti-Discrimination Act).
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Law stated - 8 Februar 2026

Geographic and customer restrictions
jay a supplier restrict the geographic areas or categories of customers to 
which its distribution partner resells, vre exclusiIe territories permitted, 
Ws there a distinction between actiIe sales efforts and passiIe sales that 
are not actiIely solicited’ and how are those terms deGned,

7hether measures restrict competition and are prohibited is to be determined by the 
antitrust law of the country in which the measures have an effect (the effects doctrine). 
7ithin the European Union or the European Economic Area (EEA), a supplier is generally 
prohibited from restricting the territories in which or the customers to whom its intermediary 
sellsK such restrictions are generally null and void (article S0S(S)b, (2) T€EU and article –ß EEA 
Agreement). The following restrictions are, however, exempt from the ban owing to block 
exemption•

; active sales into an exclusive territory or customer group reserved to the supplier or 
another distribution partnerK

; sales to end users if the distribution partner is a wholesalerK

; sales from members of a selective distribution system to unauthorised distributors 
within the system5s territoryK and

; sales of components, supplied for incorporation, to customers who would use them 
to produce analogous products (article ö(b-d and f) JBER 2022#820).

Active sales (now deqned in article S(S)(l) JBER 2022#820) refers to actively approaching 
actual or potential customers (eg, by direct, unsolicited mail, email, calls or visits) in a 
speciqc territory through speciqcally targeted promotions. Passive sales (now deqned in 
article S(S)(m) JBER 2022#820) refers to the response to unsolicited re:uests from individual 
customers, including advertisements addressed to customers outside exclusive territories 
or customer groups, if done reasonably.

This also holds true for the internet• in principle, online sales may not be excluded. A supplier 
may only re:uire its intermediary to meet speciqc :uality standards, especially in selective 
distribution systems (Guidelines on Jertical Restraints of S0 May 20S0, paragraphs –S and 
–ö). The EC/ shed further light on internet resale restrictions within selective distribution 
systems during deliberation on the Higher Regional Court of €rankfurt5s re:uest to give a 
preliminary ruling on how to interpret European antitrust rules, namely article S0S of the 
T€EU and article ö(b) and (c) of the JBER (decision of S4 April 20S6, Coty Germany, €ile 
No. SSU 46#Sö (Fart)). According to the EC/5s decision of 6 December 20S8 (Coty Germany, 
Case No. C-2ß0#S6), manufacturers of luxury products may stop the distributors within 
their selective distribution network from selling the goods via third-party platforms if the 
contractual clause meets the following three conditions• ‘(i) that clause has the obWective of 
preserving the luxury image of the goods in :uestionK (ii) it is laid down uniformly and not 
applied in a discriminatory fashionK and (iii) it is proportionate in the light of the obWective 
pursued.‘ If these Metro-criteria for selective distribution (referring to the Metro case of 2– 
November S488, Reference No. 26#86) are not met, the clause may nevertheless beneqt from 
an exemption under the JBER by reason of article S0S(ß) of the T€EU, because banning sales 
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via third-party online platforms does not, at least according to the court, under a selective 
distribution system for luxury goods, constitute a hardcore restriction as listed in article ö of 
the JBER, which would otherwise exclude applying the block exemption to the whole vertical 
agreement (cf paragraph ö8 of the Guidelines on Jertical Restraints of S0 May 20S0). In 
particular, the third-party platform ban would not constitute a restriction of customers in 
terms of article ö(b) of the JBER, or a restriction of passive sales to end users in terms 
of article ö(c) of the JBER. The court left open whether this interpretation also applies to 
goods other than luxury goods and outside selective distribution. The German competition 
authority made the following declaration immediately via Twitter on 6 December 20S8• ‘The 
WEC/ has taken care to limit its qndings to genuine luxury products. WBrandmanufacturers 
have not received carte blanche to issue blanket Wplatformbans. €irst assessment• Limited 
impact on our practice.‘

The European Commission disagreedK in its Competition Policy Brief of April 20Sü, the 
European Commission stated that the EC/5s argumentation in the Coty Germany case 
applies irrespective of the luxury character of the products marketed•

The arguments provided by the Court are valid irrespective of the product 
category concerned xi.e., lu)ury goods in the case at handq and are ejually 
applicable to non-lu)ury products. Whether a platform ban has the ob’ect of 
restricting the territory into which, or the customers to whom the distributor 
can sell the products or whether it limits the distributorUs passive sales can 
logically not depend on the nature of the product concerned.

The EC/5s decision in the Coty Germany case provides good abstract arguments that 
manufacturers of both luxury and other brand-name products may ban their sale via internet 
platforms either according to the Metro criteria or according to the JBER. In this regard, 
see also the decision of the Higher Regional Court of Hamburg of 22 March 20Sü, which 
held that the ban that a producer of food and cosmetics (ie, not luxury goods, but products 
‘:ualitatively committed to a high (production) standard‘) imposed on its own distributor to 
sell via third-party internet platforms was valid (for details see RohrVen, ZVertriebsR 20Sü, 
288z2ü– (2üS)).

The new JBER has now vastly codiqed these principles, as in its article ö(e) JBER has 
added a new hardcore restriction• suppliers must not prevent the buyers5 (or their customers5) 
effective use of the internet to sell the contract goods or services, as it restricts the territory 
into which or the customers to whom the contract goods or services may be sold within the 
meaning of points.

7ith regard to resale restrictions, the EU Geo-blocking Regulation (Regulation (EU) No. 
20Sü#ß02) prohibits traders from discriminating against customers within the European 
Union for reasons of nationality, place of residence or place of establishment with regard 
to the access to online interfaces (article ß) and the application of general conditions of 
access to goods or services (article ö). 7ithin the range of means of payment accepted, 
traders shall not apply different conditions for payment transactions based on nationality, 
place of residence, place of establishment of the customer, location of the payment account, 
place of establishment of the payment service provider or place of issue of the payment 
instrument within the European Union (article –). 7here distribution agreements impose 
obligations to exercise any form of unWustiqed geo-blocking as laid down in articles ß, ö and –, 
those provisions shall be automatically void (article 6(2)). The Geo-blocking Regulation has 
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been applied since ß December 20Sü. However, article 6(2) will only apply to agreements on 
passive sales concluded before 2 March 20Sü as of 2ß March 2020 (for details see Rothermel 
and %chul9, K&R 20Sü, ööözöö4K RohrVen, ZVertriebsR 20Sü, 288z2ü– (2üßz2üö)).

Law stated - 8 Februar 2026

Geographic and customer restrictions
Wf geographic and customer restrictions are prohibited’ how is this 
enforced,

Geographic or customer restrictions of resale, to the extent permitted, can be enforced 
through private legal action, namely by way of an action for an inWunction, re:uiring the 
distributor to refrain from such breach of contract. If urgent, suppliers can re:uest an interim 
inWunction.

Law stated - 8 Februar 2026

Online sales
jay a supplier restrict or prohibit eKcommerce sales by its distribution 
partners,

Yes, a supplier may restrict e-commerce sales by its distribution partners (especially 
distributors or franchisees) under German and EU antitrust lawK however, suppliers may 
hardly impose a comprehensive prohibition on the online sale of goods (or services) because 
they are considered passive sales (cf EC/, decision of Sß October 20SS, Pierre Fabre, 
Case No. C-öß4#04, rea3rmed in Coty GermanyK paragraph –2 of the Guidelines on Jertical 
Restraints of S0 May 20S0K and paragraph 2S2 of the Guidelines on Jertical Restraints of 
ß0 /une 2022K see also the Asics decision of the German €ederal Court of /ustice (BGH) 
of S2 December 20S8, which states that a general ban on the use of price comparison 
tools is void, though setting up guidelines for the use of those tools may be valid (see 
RohrVen, ZVertriebsR 20Sü, 288z2ü– (2ü2z2üß)). Restrictions short of a total ban are 
commonplace, particularly the prohibition of sales via third-party online platforms (especially 
marketplaces), the ban of purely online sales by re:uiring the operation of brick-and-mortar 
shops (paragraph –2(c) of the Guidelines on Jertical Restraints of S0 May 20S0) and setting 
:uality criteria for internet sales regarding the domain name, the online store5s appearance, 
the language, the services provided, etc (for details, see RohrVen, GRDR-Pra) 20Sü, ß4zöS 
and kJ 20Sü, ß00zß06). %uch restrictions within a selective distribution system are allowed 
if they either meet the Metro criteria or can be exempt under the JBER, which re:uires that• 
the supplier5s and the buyer5s market shares do not exceed ß0jK and there are no hardcore 
restrictions listed in article ö of the JBER or excluded restrictions under article – of the 
JBER. To be exempt under the JBER, the new hardcore restriction of article ö(e) JBER 
must be observed• the distribution agreement must not have as its obWect ‘the prevention 
of the effective use of the internet by the buyer or its customers to sell the contract goods 
or services, as it restricts the territory into which or the customers to whom the contract 
goods or services may be sold (X)‘. 7hat suppliers may explicitly impose, however, are other 
restrictions on online sales and restrictions on online advertising that do not have the obWect 
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of preventing the use of an entire online advertising channel (for details• RohrVen, JBER 2022• 
EU Competition Law for Jertical Agreements, Chapters ö.– and 4).

A supplier may re:uire that e-commerce sales by its distribution partners (and now, also 
by their direct customers, cf RohrVen, JBER 2022, Chapter ö.2.ö) are not resold outside the 
distribution partner5s assigned territory, but only with respect to active sales into the exclusive 
territory or an exclusive customer group reserved to the supplier or another distribution 
partner, and only provided that the supplier5s and the distribution partner5s market shares 
do not exceed ß0j. Passive sales over the internet, that is, upon unsolicited re:uests from 
individual customers, can, in principle, not be restricted.

An alternative is to use commercial agents or commission agents because they are, in 
principle, exempt from the competition law restrictions• ‘%ince the principal bears the 
commercial and qnancial risks related to the selling and purchasing of the contract goods 
and services all obligations imposed on the agent in relation to the contracts concluded 
and#or negotiated on behalf of the principal fall outside Article S0S(S)‘ (paragraph Sü of the 
Guidelines on Jertical Restraints of S0 May 20S0, now paragraph ß0 of the Guidelines on 
Jertical Restraints of ß0 /une 2022).

A supplier may re:uire reports of e-commerce sales in the same way that a supplier may 
re:uire reports of any other sales from its distribution partnerK however, care must be taken 
that this does not result in resale price maintenance. Invasion fees or similar amounts, 
regardless of how they are named (contractual penalties, li:uidated damages, etc), may 
be stipulated in the distributorship agreement for any breach of contract for which the 
distributor is responsible, including active sales into territories exclusively reserved to the 
supplier or allocated to another distributor.

Law stated - 8 Februar 2026

Online sales
jay a distributor or agent restrict a supplier"s sales through eKcommerce 
intermediaries into the distribution partner"s territory, jay it require the 
supplier to obtain reports of such sales by territory and a payment of 
kinIasion feesk or similar amounts to the distribution partner,

A distributor or agent may restrict a supplier5s sales through e-commerce intermediaries if 
this has been stipulated in the distribution agreement and only in the following cases•

; active sales into the exclusive territory or an exclusive customer group reserved 
to the (maximum qve) exclusive distributor(s) or the supplier itself (this shared 
exclusivity of up to qve exclusive distributors is new, the concept of exclusivity has 
been broadened by the JBER 2022, cf RohrVen, JBER 2022• EU Competition Law for 
Jertical Agreements (202ß), cf. EC/, decision of ü May 202– z C-–üS#2ß (Beevers 
Faas BJ vs Albert HeiWn NJ)K

; sales to end users if the e-commerce intermediary operates at wholesale levelK

; sales from members of a selective distribution system to unauthorised distributors 
in the system5s territoryK and

;
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selling components, supplied for incorporation, to customers who would use them 
to manufacture the same kinds of products (article ö(b) JBER), provided that each 
party5s market share does not exceed S–j on any relevant market affected.

Law stated - 8 Februar 2026

Refusal to deal
Bnder what circumstances may a supplier refuse to deal with particular 
customers, jay a supplier restrict its distributor"s ability to deal with 
particular customers,

A supplier may refuse to deal with customers because of freedom of contract, unless 
restrictions by antitrust or anti-discrimination law apply.

A supplier may restrict its distributor5s ability to deal with particular customers only if an 
exemption from antitrust law is given.

Law stated - 8 Februar 2026

Competition concerns
Bnder what circumstances might a distribution or agency agreement be 
deemed a reportable transaction under merger control rules and require 
clearance by the competition authority, -hat standards would be used 
to eIaluate such a transaction,

Typically, German or European rules on merger control do not apply to the conclusion of a 
distribution or agency agreement because the agreement is a form of cooperation between 
companies that differs from a merger or ac:uisition. By way of exception, the conclusion of 
a distribution agreement may be subWect to merger control under•

; German law if it is considered a ‘combination of undertakings enabling one or several 
undertakings to exercise directly or indirectly a material competitive in’uence on 
another undertaking‘ (section ß8 et se: G7B). However, this combination shall only 
exist if the parties are somehow a3liatedK mere economic in’uence shall not su3ceK 
and

; European law if it results in gaining direct or indirect control of the whole or parts of 
one or more other undertakings, including by contract (article ß(Sb) of the Merger 
Regulation (Regulation (EC) No. Sß4#200ö)). This control may also exist because of 
mere economic dependencies (which are to be measured on the circumstances of 
the case).

Law stated - 8 Februar 2026

Competition concerns
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Do your ?urisdiction"s antitrust or competition laws constrain the 
relationship between suppliers and their distribution partners in any other 
ways, How are any such laws enforced and by which agencies, Can 
priIate parties bring actions under antitrust or competition laws, -hat 
remedies are aIailable,

Generally, agreements that aim at or result in restraints of competition are prohibited by 
antitrust law. Certain hardcore restrictions are generally prohibited regardless of the parties5 
market shares• for example, price-qxing, restricting the geographic areas or categories of 
customers and z under the new JBER z vertical agreements that have the purpose of 
preventing buyers or their customers from using the internet effectively for the online sale of 
goods and services remain unlawful hardcore restrictions (article ö(e) JBER). Other hardcore 
restrictions apply in particular to selective distribution (eg, no restriction of cross-supplies 
between distributors within a selective dis tribution system).

Unless there are hardcore restrictions, a safe harbour is provided by the De Minimis Notice 
and the JBER. However, if the market share of one of the parties exceeds ß0j, an agreement 
or concerted practice that restrains competition can only beneqt from the e3ciency defence 
of article S0S(ß) of the T€EU.

Antitrust law is mainly enforced by the authorities (the European Commission and the 
German €ederal Cartel O3ce), especially through qnes. However, it can also be enforced by 
private action, aiming to remove the infringement of antitrust law or claim damages (section 
ßß et se: G7B).

Also agreements concerning minimum purchase obligations are permissible in principle. 
Under the De Minimis Notice, a minimum purchase agreement may be exempted if the 
partiesZ combined market shares fall below S0j or S–j. The percentage is reduced to –j if 
the individual contract is part of comprehensive distribution agreements and the contract 
network covers at least ß0j of the relevant market. In addition, the minimum purchase 
obligation may be exempted pursuant to article 2(S) JBER.

However,  agreements  on  minimum purchase obligations  are  subWect  to  the  test  of 
reasonableness (BGH, decision of 2– April 200S, Case No. JIII …R Sß–#00K BGH, decision 
of Sß /uly 200ö, Case No. F…R S0#0ß) and thus may be ineffective under German law of 
standard form contracts if they signiqcantly exceed the distributorZs resale opportunities. If 
a minimum purchase obligation is combined with a non-competition clause or an exclusive 
purchasing obligation, the manufacturer is only entitled to refuse orders from its authorised 
dealer for obWective reasons.

Law stated - 8 Februar 2026

Parallel imports
vre there ways in which a distributor or agent can preIent parallel or kgrey 
mar5etk imports into its territory of the supplier"s products,

Distributors or agents cannot directly prevent parallel imports. Instead, they can only demand 
that their supplier use its rights, if existent, to prevent parallel imports. As a general rule, the 
trademark proprietor of an EU trademark is entitled to prevent all third parties that do not 
have his or her consent from using any sign that is identical or similar to the EU trademark 
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in the course of trade, in relation to goods or services (article 4 of the Trademark Regulation 
(Regulation (EU) No. 20S8#S00S)). %uch rights are exhausted Yin relation to goods which 
have been put on the market in the EEA under that trademark by the proprietor or with his 
consent5 (article S–(S) of the Trademark Regulation). Trademark proprietors must present 
and prove only one of the elements of the infringement provided for under article 4 of the 
Trademark Regulation, and not the missing exhaustion (cf Higher Regional Court of Munich, 
decision of S4 /uly 20SüK RohrVen and Tenkhoff, GRDR-Pra) 20Sü, –8ü). Moreover, the rights 
are not exhausted if a legitimate reason to prohibit the grey market sales exists, namely 
because the use of the trademark threatens to damage the good5s reputation (as decided 
by the Court of /ustice of the European Union, kior/Evora, Case No. C-ßß8#4–). In recent 
years, a court decision conqrmed that this is especially true for the image of brands that 
have a luxury and prestige character, as also re’ected in how they are advertised. The right 
to prevent such sales is, however, limited to cases with ‘a risk of damage to the reputation‘, 
especially where the trademark used by the reseller ‘substantially damages‘ the trademark5s 
reputation. The court found that the use of a distribution channel that did not comply with 
the selective distribution system caused damage to the reputation of the luxury cosmetics 
to be distributed, namely by presenting the products amid other very standard products for 
daily use, low-priced products and special deals, all of which did not re:uire any need to give 
advice to the customers (Higher Regional Court of D"sseldorf, decision of 6 March 20SüK for 
details, see RohrVen and Tenkhoff, GRDR-Pra) 20Sü, 2ß–).

Law stated - 8 Februar 2026

AdKertising
-hat restrictions exist on the ability of a supplier or distributor to 
adIertise and mar5et the products it sells, jay a supplier pass all or part 
of its cost of adIertising on to its distribution partners or require them to 
share in its cost of adIertising,

7hen advertising and marketing products, the parties generally have to observe the Unfair 
Competition Act, avoid misleading advertising and adhere to the Ordinance obliging sellers 
to mark goods with prices, as well as further provisions that regulate market behaviour in 
the interest of market participants (eg, labelling of textiles or food products). The parties are 
free to agree on the cost of advertising.

Law stated - 8 Februar 2026

Intellectual property
How may a supplier safeguard its intellectual property from infringement 
by its distribution partners and by third parties, vre technology transfer 
agreements common,

A supplier may safeguard its intellectual propertyby registering its patents, trademarks, utility 
models and designs in the territory where the products shall be distributed now or in the 
future. Thus, the supplier can exert the respective rights in the case of infringement. In 
addition, a supplier may stipulate indemnity clauses in their distributor contracts to cushion 
the conse:uences of possible infringements.
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Technology transfer agreements are common and governed by the Technology Transfer 
Block Exemption (Regulation (EU) No. ßS6#20Sö).

Law stated - 8 Februar 2026

Consumer protection
-hat consumer protection laws are releIant to a supplier or distributor,

Consumer protection laws apply at the end of the distribution chain. German statutory law 
grants a two-year warranty that products are free from defects from the moment of delivery. 
If a defect is detected during this period, the buyer can claim subse:uent performance (ie, 
choosing between the remedy of the defect and the delivery of a new, defect-free product), 
a price reduction or withdrawal from the contract (all regardless of fault) and damages if the 
seller acted with fault (sections öß8 and 2ü0 et se: BGB). Although fault is generally assumed 
by law, the seller can exculpate itself, especially if it was not the manufacturer of the defective 
product. These consumer rights can neither be waived by the buyer nor contracted out by 
the supplier (sections ö8ö and ö8– BGB).

If the product proves to be already defective when delivered, each seller within the distribution 
chain has a right of recourse against its own supplier (sections öö–a, öö–b and ö8ü BGB). 
To be able to enforce this right, the buyer (unless it is a consumer) must inspect the product 
at the time of delivery and inform the seller if any defect is detected (section ß88 HGB).

In addition, special information duties towards consumers apply in the following cases•

; over-the-phone sales (section ßS2a(S) BGB)K

; over-the-counter sales, except everyday sales (section ßS2a(2)2 BGB and article 
2ö6(2) Introductory Act to the Civil Code)K

; e-commerce (section ßS2W BGB)K and

; selling off-premises and distance contracts (section ßS2d BGB).

%tatutory law also provides a limit to the fees that can be charged to a consumer for 
using certain means of payment, consumer hotlines, etc (section ßS2a(ßz–) BGB). €inally, 
the consumer has a right of withdrawal in cases of distance and off-premises contracts 
(sections ßS2g and ß–– BGB).

These consumer rights are harmonised throughout the European Union because they were 
aligned by EU Directive S444#öö#EC on the sale of consumer goods and EU Directive 
20SS#üß#EU on consumer rights. However, there are differences relating to whether certain 
rules also apply in business-to-business relationships (eg, as regards the seller5s obligation 
to give customers the opportunity to identify and correct input errors before placing their 
electronic orders), among other things.

Law stated - 8 Februar 2026

Product recalls
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6rieUy describe any legal requirements regarding recalls of distributed 
products@ jay the distribution agreement delineate which party is 
responsible for carrying out and bearing the cost of a recall,

€or consumer products, the General Product %afety Regulation (GP%R) foresees obligations 
for suppliers (article 4(ü) and (S2)), importers (article SS(ü) and (S0)), dealers (article S2 (ö)), 
and online marketplaces (article 22(S2))K with indications on the recall notice (article ß6) and 
new remedy obligations by the relevant economic operators responsible (article ß8), such as 
repair, replacement or ade:uate refund for the product recalled, regardless of any warranty 
periods. Beyond these general rules, there are generally no speciqc re:uirements set by 
statute law in regard to product recalls. Instead, according to case law, manufacturers must 
keep their products under surveillance and, when detecting risks concerning legally protected 
goods (such as healthcare products), they must promptly adopt the necessary preventive 
or corrective measures. The extent and time of these measures depend particularly on the 
product concerned and on the extent of the possible damage (BGH, decision of S6 December 
200ü).

The distribution agreement can identify which party shall be responsible for a recall and the 
relevant costs. No speciqc limits apply to individual agreementsK however, in court, standard 
business terms are strictly reviewed• they can be declared void and unenforceable if they 
are incompatible with essential statutory principles or entail an unreasonable disadvantage, 
if they limit essential contractual rights and duties or if they are surprising or ambiguous 
(sections ßS0(S), ß08 and ß0–c BGB). Therefore, standard business terms should be drafted 
while taking into account who would typically be responsible for recalls and relevant costs, 
depending on the product (eg, whether it is ready-made).

Law stated - 8 Februar 2026

Warranties
To what extent may a supplier limit the warranties it proIides to its 
distribution partners and to what extent can both limit the warranties 
proIided to their downstream customers,

A supplier may limit the warranty rights granted by statutory law towards its distribution 
partners, subWect to a few limits concerningindividual agreements. The agreements must not 
breach statutory prohibitions (section Sßö BGB) and public policy (section Sßü BGB). €urther, 
they must not limit or exclude liability for wilful intent, fraudulently concealing defects (where 
a guarantee has been given) or product liability law (sections 202, 286, ööö and 6ß4 BGB). If 
a consumer detects a defect in the product and the defect already existed upon the passing 
of risk to the distribution partner, a limitation of warranty can only be enforced if the supplier 
provides another compensation of e:ual value (section ö8ü(2) BGB).

In  standard  business  terms,  statute  law  can  hardly  be  derogated  from,  even  in 
business-to-business contracts (sections ßS0(S) and ß08 BGB).

It is possible to•

; modify the details of subse:uent performance (namely the time, place and number 
of attempts)K

; exclude liability for slightly negligent breaches of non-cardinal dutiesK and
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; limit liability for slightly negligent breaches of non-cardinal duties to the typical 
damages foreseeable at the conclusion of the contract.

The same applies to warranties provided to each downstream customer unless the latter is 
a consumer, as a consumer5s statutory rights cannot be waived or contracted out.

Law stated - 8 Februar 2026

Data transfers
vre there restrictions on the exchange of information between a supplier 
and its distribution partners about the customers and endKusers of their 
products, -ho owns such information and what data protection or 
priIacy regulations are applicable,

The exchange of information about customers is restricted by the €ederal Data Protection 
Act (BD%G), which implemented EU Directive 4–#ö6#EC, repealed by Regulation (EU) No. 
20S6#684 (the General Data Protection Regulation (GDPR)). The collection, processing and 
use of information on customers are only allowed if permitted by law (eg, owing to the 
performance of a contract) or with the customer5s consent (article 6 GDPR (formerly section 
ö BD%G)K see also section –S BD%G). Details on commercial collection and data storage for 
the purpose of transfer are laid down in article – et se: of the GDPR (formerly section 2ü et 
se: BD%G).

The owner of customer information, if contained in a database, is the person who produced 
the database, provided that its assembly, veriqcation or presentation re:uired a substantial 
:ualitative or :uantitative investment (section ü8a et se: of the German Copyright Act).

Data transfer between the EEA and the United %tates can currently only take place on the 
basis of standard contractual clauses. Both the %afe Harbour Agreement and the subse:uent 
Privacy %hield Agreement have been declared void by the EC/Zs Bchrems and Bchrems II 
decisions (6 October 20S– and S6 /uly 2020). It is now recommended to save the data in 
the EEA. 7hen this is not possible, companies must obtain the approval of the customers 
and employees affected to transfer the data to the United %tates. This can (only) be made 
by using standard contractual clauses that z according to the European Commission z 
offer su3cient safeguards on data protection for the data to be transferred internationally. 
However, this approach is not free of any risk. Customers or employees having doubts 
about whether their data is really su3ciently secured could contact the competent local data 
protection authority, which could under certain circumstances prohibit data transfers.

Law stated - 8 Februar 2026

Data transfers
-hat requirements apply to suppliers and their distribution partners with 
respect to protecting the security of customer data they hold,

7henever a supplier or its distribution partner acts as a controller or a processor of personal 
data, they must implement appropriate technical and organisational measures to ensure an 
appropriate level of data security. These measures include•
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; the pseudonymisation and encryption of personal dataK

; the ability to restore the availability and access to personal data in a timely manner in 
the event of a physical or technical incidentK and

; a process for regularly testing, assessing and evaluating the effectiveness of technical 
and organisational measures for ensuring the security of the processing.

Both controllers and processors of data must also ensure that any natural person acting 
under their authority does not process the data, except on instruction from the controller or 
unless re:uired by EU or national law (article ß2 GDPR).

Law stated - 8 Februar 2026

Employment issues
jay a supplier approIe or re?ect the indiIiduals who manage the 
distribution partner"s business’ or terminate the relationship if not 
satisGed with the management,

The distribution partner is, in principle, free to decide which individuals to employ in order to 
manage the distribution partnerZs business unless the parties have agreed on a veto right 
for the supplier, in particular where if the agent or distributor has to render the services in 
person.

A supplier may terminate the relationship with notice (if the agreement is of an indeqnite 
term, or agreed), or without notice, but for cause. However, termination for cause re:uires a 
more concrete cause than dissatisfaction with the management (unless individually agreed). 
It may su3ce if culpable mismanagement has resulted in a strong decrease in turnover.

Law stated - 8 Februar 2026

Employment issues
vre there circumstances under which a distributor or agent’ or its 
employees’ would be treated as an employee of the supplier’ and what are 
the consequences of such treatment, How can a supplier protect against 
responsibility for potential Iiolations of labour and employment laws by 
its distribution partners,

An agent may be considered a supplier5s employee if the agent is not independent (ie, if he 
or she performs work that is subWect to instructions and determined by the supplier). An 
agent acts independently if, based on the contractual framework and tasks, he or she freely 
organises his or her working time and activities (section üö(S)2 HGB). This also holds true 
z mutatis mutandis z for other types of distribution partners, especially distributors and 
franchisees.

If the sales intermediaries are classiqed as employees, they will be entitled to•

; employee protection, entailing, for example, a limited right of termination under the 
Dismissal Protection ActK
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; continued payment of salary during public holidays, sick leave and holidaysK

; minimum wage (in accordance with the Minimum 7age Act of SS August 20Sö)K and

; exclusive competence of labour courts if the employee has, over the previous six 
months of working activity, earned an average monthly salary not exceeding 1S,000.

If the workers are classiqed as employees, the suppliers will also have to•

; pay social security contributionsK

; pay income tax on salaryK and

; adhere to worker participation and compliance with collective bargaining agreements, 
if applicable.

A supplier generally does not need to protect against responsibility for potential violations 
of labour and employment laws because the supplier is not re:uired to respond to those 
violations unless it has contributed to them. However, the supplier can advise the distribution 
partner in the distribution agreement of the partner5s sole responsibility.

Law stated - 8 Februar 2026

Commission payments
Ws the payment of commission to a commercial agent regulated,

Yes, the agent has a right to•

; ‘del credere commission‘ if the agent assumes liability for fulqlment of contracts 
procured by the agent (section ü6b HGB)K

; follow-up commission (section ü8 (S) alt 2 HGB) for intensiqed, existing customers to 
protect the commercial agent from direct business of the principal and to reward the 
advertising of regular customers. The prere:uisite is repeat orders of the same type 
by the customer recruited by the agent. %uch commission claim may, however, be 
contracted out, cf EC/, decision of Sß October 2022, Case No. C-6ö#2S (Rigall/JanO 
Handlowy), cf RohrVen, ZVertriebsR 202ß, Issue SK

; commission as soon as the principal has executed the transaction (section ü8a (S) 
HGB)K

; calculation of commission on a monthly basis, which can be extended to a maximum 
of three months (section ü8c (S) HGB)K and

; commission irrespective of delivery and payment, unless the principal is not liable for 
such failure (section ü8a (ß) HGB). The principal is liable for the failure if the underlying 
circumstances fall within his or her entrepreneurial or operational sphere of risk or 
stem from a risk he or she has assumed (BGH, decision of 28 %eptember 202ß, Case 
No. JII …R S2#2ß).

-The principal fulqls his or her obligation under section ü8c (S) HGB if he or she applies the 
commission rate he or she deems correct (Higher Regional Court Hamm, decision of Sß 
December 202S, Case No. Sü U ßS#2S, Wuris para 60).
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The agent also has a right to re:uest information, statements of account, an excerpt 
from the books and inspection of the business records or analogous documents by an 
auditor (section ü8c HGB). In any speciqc case, the information relevant to the commercial 
agentZs commission depends on the commission arrangement agreed upon between the 
commercial agent and the principal (cf BGH, decision of 2– /uly 202ö, Case No. JII 
…R Sö–#2ß). The statement of accounts must enable the commercial agent to identify 
the individual transactions subWect to commission and to verify the calculation of the 
commission, hence the statement must list which transactions were carried out with which 
customers in the respective accounting period, what the relevant transaction value (usually• 
price of goods) is and what commission amount the commercial agent is entitled to claim.

An entitlement to a book extract also exists with regard to those transactions for which 
it is doubtful whether the commercial agent is entitled to commission, but not insofar as 
these are transactions for which there is no doubt that commission is not payable (Higher 
Regional Court Hamm, decision of Sß December 202S, Case No. Sü U ßS#2S, Wuris-para ü2K 
Thume#RohrVen, in• R§hricht et al., HGB, 6th ed. 202ß, ' ü8c para S6).

The extract from the books must be provided as an organised compilation. Neither 
access to an electronic agency information system nor the mere transmission of collected 
commission statements is su3cient (cf Regional Court €rankfurt am Main, partial decision 
of S6 August 202ö, Case No. 2-2S O 22ö#20).

According to the case law of the German €ederal Court of /ustice (BGH), a commercial agent 
can no longer assert the right to re:uest an excerpt from the books under section ü8c(2) HGB 
if they have explicitly agreed with the principal on the commission statement. However, such 
an agreement cannot be inferred from the agent5s passive behaviourK a clear declaration of 
intent is re:uired. The assumption of a tacit waiver is subWect to strict re:uirements. The 
commercial agentZs right to receive an excerpt from the books under section ü8c(2) HGB 
is also not fulqlled merely by the principal answering the agent5s in:uiries regarding the 
commission statement. The fact that the agent only re:uests or sues for the excerpt after 
prolonged correspondence does not result in the loss of this right. Instead, the agentZs right 
to review the commission statements remains intact, particularly if outstanding commission 
claims still exist (cf Higher Regional Court of Naumburg, decision of 20 November 202ö, 
Case No. – U 66#2ö(Hs)).

The right to inspect the business records in accordance with section ü8c (ö) HGB extends 
to the entire (already existing) business records of the principal with relation to the payment 
claims of the commercial agent under the agency agreement covered by section ü8c HGB, 
including electronically maintained business records. However, this does not give rise to a 
claim against the principal for the creation or external procurement of additional, unavailable 
documents. Rather, the right to inspect the books is limited to those documents that are held 
by the principal (Higher Regional Court €rankfurt, decision of Sö April 2022, Case No. 26 %ch 
S#22, Wuris-paras Sß8 et se:).

The above-listed rules are mandatory and cannot be waived or contracted out (with the 
exception of follow-up commission, section ü8(S) alt 2 HGB). €urther details on the payment 
of commission (unless otherwise agreed) are provided under section ü6b et se: of the 
HGB. According to section ü8b(2) HGB, commission shall be calculated on the basis of the 
remuneration payable by the third party or the principal. However, this provision is dispositive, 
meaning that the amount of commission can also be made dependent on the :uantity of 
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goods sold (Higher Regional Court Hamm, decision of S– €ebruary 202S, Case No. Sü U 
60#20, Wuris-paras 8– f).

If a contract procured by the commercial agent is partially not executed, the principal5s 
obligation to pay the commission depends on the concept of Yreason for which the principal 
is to blame5 as laid down in article SS of the Commercial Agency Directive and interpreted by 
the EC/ (decision of S8 May 20S8,ERGň PoistUov?a). In that case, the commercial agent may 
be re:uired to refund a part of his or her commission, under the conditions that the partial 
amount is proportionate to the extent to which the contract has not been executed and that 
the non-execution is not due to a reason for which the principal is to blame (for details, see 
€ranke and RohrVen, IWRZ 20Sü, S08zSSS).

Agreements on commission are not subWect to the strict review under German law of 
standard form contracts, as according to section ß08(ß)(S) BGB, the test of reasonableness 
applies only to provisions in standard business terms on the basis of which arrangements 
deviating from legal provisions, or arrangements supplementing those legal provisions, are 
agreed. Agreements on the direct obWect of the main service, on the other hand, as well as 
agreements on the remuneration to be paid by the other party, in particular insofar as they 
relate to its amount, are not subWect to review in accordance with section ß08(S) sentence S, 
(2) BGB (Higher Regional Court of Hamm, decision of S– €ebruary 202S, Case No. Sü U 60#20, 
Wuris-paras 82 and 8– et se:). However, this only applies to provisions that determine the type, 
scope and :uality of the performance owed. Clauses that change, shape or modify the main 
performance promise in deviation from the law or the performance owed in good faith, on 
the other hand, are subWect to review (BGH, decision of 4 April 20Sö, Case No. JIII …R ö0ö#S2, 
N/7 20Sö, 2264 paragraph öß et se:), including so-called ancillary price agreements.

Law stated - 8 Februar 2026

Good faith and fair dealing
-hat good faith and fair dealing requirements apply to distribution 
relationships,

The parties to distribution relationships have to safeguard each other5s interests (sections 
ü6, ü6a and 40 HGB and section 2ö2 BGB). Actually, the duty to safeguard interests under 
section ü6 HGB is essential and mandatory for the agency agreement (for a list of mandatory 
commercial agency rules, see RohrVen, ZVertriebsR 202ß, issue S).

In particular, the commercial agent is obliged to•

; check customers5 creditworthinessK

; promptly inform the supplier about any business procuredK

; keep any information obtained during his or her activity conqdentialK and

; refrain from acting for the supplier5s competitors.

%imilar obligations, except non-competition, also apply to distributors, commission agents 
and franchisees (cf the overview by Thume#RohrVen, in• R§hricht et al, HGB, 6th ed. 202ß, ' 
üö paragraph ö0).
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The supplier is obliged to assist and take care of its distribution partner subWect, however, to 
the supplier5s economic freedom.

Accordingly, commercial agents must refrain from any competition that is likely to harm the 
interests of their principal in accordance with section ü6(S) HGB. If they violate this provision, 
they are liable for damages (cf eg, Regional Labor Court Berlin-Brandenburg, decision of S 
December 2022, Case No. 2S %a ß40#22, Wuris-paras Sß0, Söß et se:, S–2zS–8, S68, S82).

The commercial agentZs duty to safeguard the interests of the principal pursuant to section 
ü6(S) HGH gives rise to a right to issue instructions. If the commercial agent acts on the basis 
of such instructions, he or she is acting in the interests of a third party and not independently, 
so that this activity is not subWect to the prohibition of extraWudicial legal advice under section 
ß Act on Out-of-Court Legal %ervices (RDG) (Higher Regional Court Dresden, decision of 26 
April 2022, Case No. Sö U 2öü4#2S).

According to section ü6(S) HGB, the commercial agent is obligated to make efforts to 
negotiate or conclude business transactions and act in the principal5s interests in doing 
so. In its recent decision of 22 %eptember 202ß (Case No. S4 U S–0#22), the Higher 
Regional Court of Cologne clariqed that a commercial agent5s duty to negotiate or conclude 
transactions does not automatically end upon termination of the agency contract. Instead, 
the commercial agent must continue efforts to secure business transactions and act in the 
principal5s interest throughout the notice period, which is the time between the termination 
notice and the contract5s actual end date. The court ruled that a commercial agent who fails 
to make su3cient efforts to secure new business during the notice period may be liable 
for damages under section ü6(S) HGB. A signiqcant decline in sales or transaction volume 
compared to previous years can serve as an indication of a breach of this duty. The burden 
then shifts to the agent to demonstrate that the decline was due to external factors rather 
than a reduction in their sales activities. This principle applies not only to commercial agents 
but also, by analogy, to other distribution intermediaries, including authorised dealers and 
franchisees. The ruling reinforces that contractual obligations remain binding throughout 
the notice period, re:uiring agents to continue promoting the principal5s products or services 
until the contract formally ends.

The principal, on the other hand, must fulql its obligations towards the commercial agent 
in accordance with section ü6a HGB. This also includes the obligation to provide the 
commercial agent with the documentation re:uired for the performance of his activities. The 
term ‘documentation‘ is to be understood broadly and, according to the BGH, also includes a 
point of sale system (BGH, decision of S8 November 20S6, Case No. JII …R 6#S6). However, 
other opinions, including a recent decision by the Higher Regional Court of Cologne on 2 
€ebruary 202ö (Case No. S4 U 8ß#2ß), take a more restrictive view. According to this view, 
only those documents that are speciqcally necessary for the agent to carry out his or her 
sales activities z such as workplace systems (hardware and software) z must be provided 
free of charge.

General business costs, such as o3ce e:uipment, are to be borne by the commercial agent 
itself. €urthermore, cashless payment options are not to be provided by the principal as a 
re:uired document, as the commercial agent can procure this payment service him or herself 
and thus continue to be able to carry out his activities (Berlin Court of Appeal, decision of S8 
March 2022, Case No. 2 U ö#20, Wuris-para Sü et se:).

Law stated - 8 Februar 2026
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Registration of agreements
vre there laws requiring that distribution agreements or intellectual 
property licence agreements be registered with or approIed by any 
goIernment agency,

No.

Law stated - 8 Februar 2026

Anti-corruption rules
To what extent are antiKbribery or antiKcorruption laws applicable to 
relationships between suppliers and their distribution partners,

German anti-bribery and anti-corruption laws may also apply to the relationship between a 
supplier and its distribution partner, especially to practices such as•

; taking and giving bribes in commercial practiceK

; restricting competition in the context of public invitations to tenderK and

; taking or giving bribes to public o3cials, including inducing or assisting with those 
acts (section 24ü et se: and section ßßß et se: of the German Criminal Code).

Any underlying agreement to such practice can and typically will be declared void as being 
in breach of law (section Sßü BGB)K for example, an agency agreement that aims to bring 
about a bribe agreement with public o3cials (Higher Regional Court of %tuttgart, decision of 
S0 €ebruary 20S0).

Law stated - 8 Februar 2026

Prohibited and mandatory contractual proKisions
vre there any other restrictions on proIisions in distribution contracts or 
limitations on their enforceability, vre there any mandatory proIisions, 
vre there any proIisions that local law will deem included eIen if absent,

No, except for mandatory provisions provided by the relevant statutes and case law. The 
respective statutory law will apply even if the contract is silent.

Law stated - 8 Februar 2026

GOVERNING LAW AND CHOICE OF FORUM

Choice of law
vre there restrictions on the parties" contractual choice of a country"s law 
to goIern a distribution contract,
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The parties are generally free to choose the law governing their contract (article ß of the 
Rome I Regulation). However, if all elements relevant to the choice of law at the time of the 
choice are located in a country other than that of the chosen law, the choice of the parties 
shall not preWudice the application of provisions that cannot be derogated from by agreement 
(article ß(ß) and (ö) of the Rome I Regulation).

€urther, overriding mandatory provisions of the law of the forum cannot be excluded by 
choosing another law. %imilarly, the courts may also apply overriding mandatory provisions 
of the country where the contractual obligations have to be performed (article 4 of the Rome 
I Regulation). One typical example of laws that the courts :ualify as overriding mandatory 
rules within distribution agreements is the provisions of commercial agency law because 
they are based on the EU Commercial Agency Directive of S4ü6. Accordingly, the agent5s 
claim for goodwill indemnity cannot be waived or contracted out when the agent acts within 
the European Union. This is true even if the parties choose the law of a non-EU country, as 
decided by the EC/ on 4 November 2000 (Ingmar)on the former Rome Convention on Law 
Applicable to Contractual Obligations of S4ü0. Arguments for applying the same principles 
under the Rome I Regulation existK however, a clear conqrmation by the courts has yet to 
be reached. According to a recent Wudgment of the %uperior Court of /ustice of Berlin (-
Kammergericht Berlin, decision of S /uly 202–, Case No. 2 U ß8#22, paragraph ß2) the Ingmar 
line of case law should not be applied to distributors, since they are not covered by the 
same above-mentioned Directive. Accordingly, a foreign manufacturer may validly choose a 
non-EU law and a non-EU court for its distributorship contracts, without automatically giving 
German distributors the right to rely on German compensation law under Ingmar. However, 
this position has not yet been ruled on by the EC/ itself, so the qnal answer may change in 
future Wurisprudence. As a conse:uence, legal certainty has increased in favour of suppliers.

Law stated - 8 Februar 2026

Choice of forum
vre there restrictions on the parties" contractual choice of courts or 
arbitration tribunals’ whether within or outside your ?urisdiction’ to resolIe 
contractual disputes,

The parties are generally free to choose a court, especially if•

; the other party is domiciled outside Germany in an EU member state, and the parties 
have agreed that a court or the courts of an EU member state shall have Wurisdiction 
(article 2– of the Brussels la Regulation)K

; the other party is domiciled in Iceland, %wit9erland or Norway, and the parties have 
agreed that the courts of one of these states or of Germany will take Wurisdiction over 
any disputes (article 2ß of the Lugano II Convention)K or

; both parties are merchants, legal persons under public law or special assets under 
public law, or the other party is domiciled outside Germany (section ßü of the Code 
of Civil Procedure (…PO)).

As an alternative, the parties may choose arbitration (section S024 et se: …PO, article S(2)d 
of the Brussels la Regulation and article S(2)d of the Lugano II Convention). However, the 
choice of court proceedings or arbitration can hardly avoid overriding mandatory provisions. 
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This has been conqrmed by the BGH (decision of – %eptember 20S2, following a decision of 
the Higher Regional Court of Munich of S8 May 2006).

In its decision of 2ö November 2022 (C-ß–ü#2S), the EC/ ruled on the validity of a choice of 
forum clause contained in general terms and conditions (GTCs), where a written contract 
merely referenced the GTCs via a hyperlink to a website that allowed the contracting party to 
read and store them. The key issue was whether a mere reference to the GTCs via a hyperlink 
z without explicitly providing them to the other party or re:uiring express acceptance (eg, 
through ‘click-wrapping‘) z was su3cient to constitute a valid choice of forum clause under 
article 2ß of the Lugano Convention. The EC/ conqrmed that it is su3cient if the contract 
includes a hyperlink that allows the counterparty to permanently access the GTCs.

Law stated - 8 Februar 2026

Litigation
-hat courts’ procedures and remedies are aIailable to suppliers 
and distribution partners to resolIe disputes, vre foreign businesses 
restricted in their ability to ma5e use of these courts and procedures, 
Can they expect fair treatment, To what extent can a litigant require 
disclosure of documents or testimony from an adIerse party, -hat are 
the adIantages and disadIantages to a foreign business of resolIing 
disputes in your country"s courts,

%uppliers and distribution intermediaries can make use of all means of dispute resolution, 
including out-of-court negotiation, mediation, arbitration or litigation. Restrictions exist only 
insofar as the application of overriding mandatory provisions cannot be excluded by means 
of dispute resolution. €air treatment in German courts is to be expected because the Wudges 
are independent and impartial, well trained and determined beforehand, and the parties 
are entitled to due process under the Constitution (articles S0S and S0ß). The advantages 
of resolving disputes in Germany are, inter alia, that court rulings are :uite foreseeable 
and trials relatively :uick (S8.– months on average in the district courts, according to 
the latest statistics of the €ederal O3ce of /ustice). Moreover, more and more courts 
are establishing English-speaking court bodies, such as the Chamber for International 
Commercial Disputes of the Landgericht €rankfurt am MainK others have, for example, 
been installed in Hamburg and Cologne. The Chamber shall be an attractive forum for 
cross-border disputes of English-speaking parties, providing the beneqt from Germany5s 
reliable public dispute resolution mechanisms at no extra cost.

Law stated - 8 Februar 2026

AlternatiKe dispute resolution
-ill an agreement to mediate or arbitrate disputes be enforced in your 
?urisdiction, vre there any limitations on the terms of an agreement 
to arbitrate, -hat are the adIantages and disadIantages for a foreign 
business of resolIing disputes by arbitration in a dispute with a business 
partner in your country,
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Yes, an agreement to mediate or arbitrate disputes will be enforced in Germany (section S024 
et se: and section 28üa …PO). Arbitration may be disadvantageous if only small sums are 
concerned (the costs for German courts are typically lower than the costs for arbitration if 
the amount in dispute is less than 1– million).

Limitations on an agreement to arbitrate with respect to the arbitration tribunal, the location 
of the arbitration or the language of the arbitration do not exist.

Typical advantages of arbitration are that proceedings are conqdential and lead to a qnal 
decision without the opportunity to appeal, and the award is enforceable in far more 
countries than court Wudgments (because of the New York Convention of S4–ü on the 
Recognition and Enforcement of €oreign Arbitral Awards).

Law stated - 8 Februar 2026

UPDATE AND TRENDS

;ey deKelopments
vre there any proposals for new legislation or regulation’ or to 
reIise existing legislation or regulation, vre there any other current 
deIelopments or trends that should be noted,

Current developments especially concern the EU competition law enforcement and EC/ case 
law under the Jertical Block Exemption Regulation (JBER), new decisions on franchising, 
dual distribution and the rising supply chain and product compliance rules.

New EU competition law rules for distribution z revised Jertical Block Exemption Regulation

In /uly 202S, the European Commission published the proposed draft revised JBER and the 
draft revised Jertical Guidelines, which have been further amended and put into force on S 
/une 2022. The new JBER (Regulation (EU) No. 2022#820) and guidelines replace the current 
JBER, which came into force in 20S0 and expired on ßS May 2022. According to the new 
JBER, the basic framework remains unchanged• it exempts from prohibition agreements 
that• (S) are concluded vertically (between non-competitors)K (2) between companies with 
market shares up to a maximum of ß0jK and (ß) do not contain hardcore restrictions. The 
prohibited hardcore restrictions continue to include resale price maintenance.

However, as set out in the background note accompanying the two drafts, signiqcant 
changes were introduced to•

; readWust the safe harbour provided by the JBER to its intended scope, as regards the 
four areas of dual distribution, parity obligations, active sales restrictions and certain 
indirect measures restricting online salesK

; provide stakeholders with up-to-date guidance for a business environment reshaped 
by the growth of e-commerce and online platforms and ensuring a more harmonised 
application of the vertical rules across the EUK and

; reduce  compliance  costs  for  businesses,  notably  small  and  medium-si9ed 
enterprises, by simplifying and clarifying certain provisions perceived as particularly 
complex and di3cult to implement.
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€or details, see RohrVen, JBER 2022, EU Competition Law for Jertical Agreements (202ß).

In a recent Wudgment (decision of ü May 202–, Case No. C-–üS#2ß) the EC/ held that•

; exclusive distribution is block-exempt only if all excluded distributors are bound 
(explicitly or implicitly) not to actively sell into the exclusive territoryK

; mere unilateral expectations are insu3cientK and

; failure results in a hardcore restriction under article S0S Treaty on the €unctioning of 
the European Union.

Companies operating an exclusive distribution system should ensure that exclusive 
territorial allocations are clearly stipulated and that distributors without territorial exclusivity 
are contractually prohibited from engaging in active sales into the protected territory. 7here 
such stipulations are not yet in place, the associated risks should be mitigated through 
appropriate supplementary contractual provisions. As a conse:uence, exclusivity clauses 
now re:uire even tighter drafting and documentation.

€ranchising

€rom a franchise contractual perspective, a decision by the Higher Regional Court Munich 
(dated 8 November 20S4, Case No. 24 U öS6–#Sü Fart) has found that franchisors may 
advertise products to be sold by outlets at low prices as long as the franchisees are not 
prevented from charging lower prices than those advertisedK in this situation, the low prices 
only have the effect of a permissible maximum price-qxing in relation to the franchisees.

Moreover, the same court decision promotes reviewing clauses regarding advertising fees 
because the court established that the franchisor is likely subWect to a qduciary duty regarding 
the capital earned by advertising fees if the respective advertising fee clause stipulates that 
the franchisor becomes active for its franchise system. Accordingly, the franchisor5s use of 
an advertising contribution by the franchisor contrary to this clause may breach the franchise 
contract. However, such breach does not generally give rise to a contractual or legal claim 
for the franchisee to prohibit such other use.

€inally, another recent decision (Higher Regional Court of /ena, 22 April 2020, Case No. 
2 U 2ü8#Sü) sets out the principles for price adWustment clauses applicable to continuing 
obligations. As the franchisor is generally obliged to develop its system or concept, franchise 
agreements regularly contain clauses on system adaptation as well as corresponding price 
adWustment clauses. %ince franchise agreements are aimed at maintaining the uniformity of 
the respective system, they are by their very nature to be regarded as general terms and 
conditions and are thus subWect to the strict provisions on general terms and conditions 
pursuant to sections ß08 et se: German Civil Code (BGB). To comply with these provisions, 
price adWustment clauses should especially be formulated as clearly and understandably as 
possible, laying down the preconditions and the extent of a potential price adWustment. €or 
details, see RohrVen, ZVertriebsR 202S, ßS et se:.

Dual distribution z new rules on information exchange

There is an ongoing trend in distribution to move from single or multichannel distribution to 
cross-channel or even omnichannel distribution. This trend has had a further boost owing to 
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the restrictions implemented as a result of the covid-S4 pandemic. The trend combines all 
channels to provide customers with a seamless shopping experience, integrating services 
such as click and collect, click and reserve, click and deliver, and in-store touchpoints.

To avoid friction within the distribution system, omnichannel distribution strategies re:uire 
clear communication as well as stipulation between the supplier and its distribution partners 
regarding the use of online stores, social media, local mobile marketing and the coordination 
and integration of all these services (especially because restrictions on online sales have 
been under scrutiny by the antitrust authorities in recent years). As far as dual distribution 
(manufacturers selling directly to end customers and through sales intermediaries) is 
concerned, the JBER 2022, the Jertical Guidelines and the revised Hori9ontal Guidelines 
regulate the information exchange in dual distribution more in detail, recognising that a 
certain degree of exchange is characteristic for competitive markets. To be exempt under 
the JBER, the exchange of information between a supplier and its buyer shall be (S) directly 
related to the implementation of the vertical agreement and (2) necessary to improve the 
production or distribution of the contract goods or services (for details and examples, 
cf RohrVen, JBER 2022• EU Competition Law for Jertical Agreements, Chapter 2.ö.ß and 
Chapter ü).

Regulatory is rising z new regulatory re:uirements under EU law to be observed when distribution products

New regulatory frameworks, particularly under EU law, are reshaping the landscape of 
product distribution and compliance re:uirements.

A notable example is the %upply Chain Due Diligence Act, effective since S /anuary 202ß, 
which mandates compliance for German companies with a workforce of S,000 employees 
since S /anuary 202ö. Affected entities are compelled to revamp their operational strategies, 
particularly focusing on procurement practices, to align with the ActZs provisions.

Crucially, these companies must proactively mitigate potential violations of human rights 
and environmental obligations across their operations and supply chains. This involves 
instituting robust risk management systems tailored to departments such as procurement, 
compliance and sustainability. Moreover, they must conduct regular risk analyses to identify 
any lapses in compliance, with a focus on human rights and environmental concerns.

Policy formulation is pivotal, as companies are re:uired to articulate their approach to human 
rights and environmental stewardship. This policy statement must delineate compliance 
procedures, identify speciqc risks and outline expectations from both employees and 
suppliers.

Preventive and remedial measures constitute another key aspect of compliance efforts. 
Based on the outcomes of risk analyses, companies must implement or review preventive 
measures such as supplier selection criteria, codes of conduct, training programmes and 
sustainable procurement strategies.

€urthermore, the establishment of a formal complaints procedure is mandated to facilitate 
the reporting of human rights violations or risks thereof. Comprehensive documentation and 
reporting are imperative, with companies obligated to maintain records of their compliance 
efforts and publish annual reports submitted to the relevant regulatory authority.

Non-compliance with the %upply Chain Due Diligence Act carries signiqcant penalties. The 
competent authority, the €ederal O3ce of Economics and Export Control, can impose qnes 
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of up to 1ü million for breaches of due diligence and reporting obligations. €or companies 
with an average annual turnover exceeding 1ö00 million, qnes may amount to 2j of their 
turnover if they fail to implement remedial actions.

Moreover, companies risk exclusion from public tenders for up to three years, emphasising 
the importance of strict adherence to the ActZs provisions. Notably, compliance is essential 
for all entities along the supply chain, not Wust the primary company or direct suppliers.

EU harmonisation legislation and public distribution law

In addition to the %upply Chain Due Diligence Act, the EU Deforestation Regulation, the 
Corporate %ustainability Due Diligence Directive, the Corporate %ustainability Reporting 
Directive, the Ecodesign for %ustainable Products Regulation, and the EU Chemicals %trategy 
for %ustainability including the forthcoming REACH reforms, distributors face further 
regulatory challenges arising from recent EU product regulations. These include the EU 
Battery Regulation (Regulation (EU) No. 202ß#S–ö2), the General Product %afety Regulation 
(Regulation (EU) No. 202ß#4üü) (cf Bpiegel, …JertriebsR 202ß, 8Szü0), the Machinery 
Regulation (Regulation (EU) No. 202ß#S2ß0, cf. RohrVen, …fPC 202–, 6 ff. on robots as 
machinery with embedded AI), the Product Liability Directive 202ö#2ü–ß (cf. RohrVen, 
…fPC 202ö, 2 ff.), the Regulation on packaging and packaging waste (Regulation (EU) No. 
202–#ö0), the EU Batteries Regulation 202ß#S–ö2 (cf. Bpiegel, …fPC 202ö, S4ö ff.) and the 
Ecodesign Regulation (Regulation (EU) No. 202ö#S8üS), each imposing uni:ue obligations 
on economic operators for their products across the supply chain.

Moreover,  distribution agreements are increasingly  in’uenced by EU harmonisation 
legislation, often referred to as ‘public distribution law‘. As the EU puts it• ‘Modern supply 
chains encompass a wide variety of economic operators who should all be subWect to 
enforcement of Union harmonisation legislation.‘ %uch harmonisation legislation, also 
known as EU product safety law, covers many product categories and spans the entire supply 
chain, from the manufacturer#supplier to the importer and distributor. Public distribution law 
also covers the use of AI, which is regulated by the AI Act (Regulation (EU) No. 202ö#S6ü4). 
This regulation governs the use of AI and prohibits, among other things, its use when 
deploying subliminal, purposefully manipulative or deceptive techni:ues that materially 
distort a person5s behaviour z such as impairing their ability to make informed purchasing 
decisions (cf the overview by RohrVen, …fPC 202ö, SSS et se:K on machinery with integrated 
AI#the new EU Machinery Regulation and the AI Act, compare RohrVen, …fPC 202–, – et se:).

Compliance with these rules is essential for ensuring access to the EU market. The General 
Product %afety Regulation 202ß#4üü outlines the basic rules for product safety, while the 
Product Liability Directive establishes liability concerns for economic operators within the 
supply chain (for an overview, see RohrVen, …fPC 202ö, 2 et se:).

Given the multifaceted nature of these regulatory developments, staying abreast of the latest 
legal re:uirements is paramount to ensure a compliant and functioning distribution set-up.

Law stated - 8 Februar 2026
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