10 pitfalls when granting costly trainings
to employees in Germany

Employee retention and training employees to cope with the rapidly changing work
environment is becoming increasingly important for companies across the globe.
Within their employment relationships, employees in Germany enjoy a broad variety
of possibilities and corporate benefits and are eager to develop and advance their
careers. Such incentives are advantageous for both, the company and the employees
and often ensure a long term-retention of employees. In the following, we have listed
ten pitfalls and concepts that clients should have in mind when implementing and

granting costly trainings to employees in Germany.
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Appropriate agreement in
place

Employee training can quickly become very costly
and extend over a long period of time. The parties
should draft an appropriate agreement which
entails at least each of the following elements:
Term, costs, milestones, possible repayment
events and modalities and whether training is
conducted during working hours or time off.

Retention period

Every employer will have a great interest of
avoiding newly trained employees leaving the
company after or even before having completed
their training. Hence, the agreement should also
provide for a retention period. The duration of
such is subject to the costs of the training and
individial for each case.
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Repayment clause

As an additional safeguard, it is advisable to
include a repayment clause in the agreement
in order to secure that the employer is able to
reclaim the costs paid for the training, in the event
that an employee leaves the company within the
retention period or even during the training. Such
clause has to be diligently drafted and should, in
any case, be in line with the frequently changing
German case law.

Cases for repayment

It should be noted, that repayment cannot be
contractually agreed for in every case in which an
employee leaves the company. German case law
sets strict limits in this respect, whereby the reason
and the trigger for the employee’s exit are always
decisive. Repayment is possible, if the employer
ordinarily or extraordinarily terminates the
employment relationship for reasons of conduct
on the part of the employee or any termination
of the employment relationship by the employee,
provided that such termination is not based on
reasons in the responsibility of the employer. It is
important define the reasons and trigger events
as concise as possible.
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Time of conclusion of
agreement

German case law generally requires that the
parties conclude the agreement prior the start of
the training. The rationale is that the employee is
fully aware of any of the underlying contractual
obligations and any cases which would trigger
a repayment event. For example, an agreement
concluded six months after the start of training
was declared invalid by a German court.

Tax implication 1 o

Generally, training costs for a practised profession
are deductible as incomerelated expenses to an
unlimited extent, whereas costs of vocational
training are only deductible as special expenses
and only up to a certain limit. The assumption
of professional training costs that are not in the
predominant interest of the employer constitute
a taxable noncash benefit in kind.

Burden of proof

If a repayment claim is disputed in court, the
employer bears the burden of proof and has to
set out and prove the factual preconditions of
the legal validity of the repayment clause as well
as the facts evidencing that the employee has
gained the necessary professional advantage as
a result of the further training initially paid for by
the employer.

Educational leave

In 14 of the 16 German federal states, there is the
concept of socalled educational leave, according
to which employees are currently entitled to five
days of educational leave per year (or ten days
at a time within two years). The educational leave
is to be granted in addition to and independently
of the regular leave entitlement, so that is not
offset against the regular leave.
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Detailed costs

Besides the expected costs for training and any
materials, further costs and expenses may arise
for travel to the respective training location
and possible accommodation. The potential
assumption of costs at a certain amount should
pbe discussed and decided by the parties in
advance and clearly regulated in the training
agreement.

Check current legislative
ideas

German legislators are currently discussing
whether employees should be granted a right
to participate in training measures and whether
there are any further options to support employees
financially during such trainings. If implemented,
this would result in employees receiving payments
from the state instead of the employer, making it
easier to finance these efforts.
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Taylor Wessing's Employment
& Pensions Team

The Employment & Pensions practice area of Taylor N addition, we are of course fully up-to-date on
Wessing comprises about 100 lawyers. Some 30 the particularities of many other industries and offer
recognised specialists work at our German offices. the full range of advice on all employment-related
What makes our consultancy different is our in- issues there as well.

depth familiarity with the challenges and concerns  Flexible, reliable project management is one of our
of the industries of tomorrow: key strengths. Based on our partner-led approach
= Technology, Media & Communications we will build a team of experts tailored to your

individual requirements and managed by a

responsible partner who will be available to you
= Financial Institutions & Insurance at all times.
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= Energy & Infrastructure

= Logistics & Transport
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We're a global law firm that serves the
world's most innovative people and
businesses. Deeply embedded within our
clients' sectors, we seek to challenge
expectation and create extraordinary results.
We work closely together with our clients to 1
crack complex problems, enabling ideas and 5 =
aspirations to be successful.

By shaping the conversation in our sectors,
we enable our clients to unlock growth,
protect innovation and accelerate ambition.
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