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A. INTRODUCTION 

As of 1 January 2023, companies based in Germany generally employing at least 3,000 
employees are obliged to comply with the human rights and environmental due diligence 
obligations set out in Secs. 3 et. seqq. Supply Chain Due Diligence Act (LkSG).  

One of the most important obligations that must be addressed first is the risk analysis 
set out in Sec. 5 LkSG. But how does a company carry out such a risk analysis? Consid-
ering that time is running out until the law takes effect, this question is becoming ever 
more pressing. Companies should thus start with the risk analysis as soon as possible. 

This in-depth guide aims to provide the reader with an approach on how to conduct a 
risk analysis in tangible terms. It goes well beyond what is regularly found in practical 
guides and contains numerous links to helpful public indices, overviews, guides and tools. 
The approach outlined here recognises that it is not usually possible to address every 
conceivable risk in the supply chain at the first attempt. It therefore proposes a coherent 
and step-by-step system that aids in determining risk-free areas, suppliers that 
need to be "filtered out" and risks to be classified into different priority levels. Hence, 
not every risk that is identified necessarily leads to a concrete measure within the meaning 
of the LkSG.  

Risk analysis 
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B. PRINCIPLES AND  
DEFINITIONS 

Pursuant to Sec. 5 of the LkSG, com-
panies must conduct an appropriate 
risk analysis in order to identify the 
human rights and environmental risks 
in their own business area, in the 
business area of their direct suppliers 
and - in the case of substantial 
knowledge of possible violations - also 
in the business area of indirect suppli-
ers (cf. Sec. 9 III LkSG). The identified 
risks are to be evaluated and priori-
tised. This process serves as a basis 
for implementing effective preventive 
measures (as defined in Sec. 6 LkSG) 
and remedial measures (as defined in 
Sec. 7 LkSG).  

Central stipulations for the risk analysis 
are the human rights and environmen-
tal risks mentioned in Sec. 2 II and III 
LkSG. 

Practical tip: Take a look at the ex-
planatory memorandum to these 
risks in the LkSG and compile the in-
ternational conventions mentioned 
there. If one of the risks mentioned 
could be deemed as relevant, you al-
ready have an initial basis for assess-
ment.  

The analysis pursuant to Sec. 5 LkSG 
to determine such risks must be "ap-
propriate". This vague legal term is to 
be defined in relative terms in order to 
grant the company the necessary flex-
ible scope for discretion and action: 

the greater a company's ability to exert 
influence, the more likely and severe 
the expected violation of the protected 
legal position, and the greater a com-
pany's contribution to causation, the 
greater the requirements that can be 
assigned to a company for identifying 
a risk. The more susceptible a busi-
ness activity is to human rights and en-
vironmental risks by product and pro-
duction site, the more important it is to 
monitor the supply chain. 

The principle of appropriateness set 
out in Sec. 3 II LkSG applies to all ob-
ligations regulated by the LkSG.  

However, it is also clear that a com-
pany is not required to do anything that 
is legally or in actuality impossible. 
Moreover, the law only establishes a 
duty to make an effort and neither a 

duty to succeed nor a guarantee. The 
procedural obligations stipulated 
oblige the company to implement a 
specific measure, but not to guarantee 
success. This means that the authori-
ties will also focus their review on the 
efforts taken, i.e. in the context of risk 
analysis, on the company's internal 
process for identifying, evaluating and 
prioritising any risks. The process must 
be coherent and comprehensible. If 
this is the case, the obligation to make 
an effort is deemed to be fulfilled - even 
if an actual risk was not identified in a 
specific individual case. 

Practical tip: Document your risk 
analysis procedure regularly; in this 
way, you already create a basis for the 
annual report to be submitted later. 
You should also inform the people re-
sponsible for risk management within 
the meaning of Sec. 4 II LkSG about 
your procedure.  

C. RISK ANALYSIS FOR  
DIRECT SUPPLIERS 

A direct supplier is defined as a party 
to a contract for the supply of goods or 
the provision of services whose sup-
plies are necessary for the manufac-
ture of the company's product or for the 
provision and use of the service in 
question; cf. Sec. 2 VII LkSG. 

I. Step 1: Get an overview 

According to the explanatory memo-
randum to Sec. 5 I LkSG, companies 
should, in a first procedural step, gain 
an overview of their own procurement 
processes, of the structure and per-
sons at the immediate supplier, and of 
the important groups of people who 
may be affected by the company's 
business activities. 

As a rule, many companies already 
have a good overview of their suppliers 
due to their SAP systems. Use this in-
ternal knowledge first. In addition, a 
"Core Team Supply Chain Act" makes 
sense here. If relevant supplier infor-
mation is missing and cannot be found 
out through internal and external 
sources, you should conduct supplier 
surveys as necessary. 

Supplier lists should at least contain 
the country of origin and the industry or 

specific commodity group, as this infor-
mation is important for risk identifica-
tion (see below). When concluding 
contracts with new suppliers, this infor-
mation should ideally be recorded im-
mediately. In case of existing contrac-
tual relationships, this information 
should be researched as necessary. 

II Step 2: Risk identification/investi-
gation 

First, all relevant risks must be identi-
fied so that they can then be evaluated 
and prioritised. 

Scope 
Initially, the supplier itself should be 
specifically examined if internal signs 
already indicate a risk (e.g. the supplier 
has attracted negative attention in the 
contractual relationship; or lawsuits / 
allegations against the supplier are 
known - in this case, a comparison with 
https://www.business-human-
rights.org/de/von-uns/lawsuits-data-
base/ can be useful). If there are strong 
signals, then there is already a risk 
within the meaning of the LkSG with re-
gard to this supplier.  

Subsequently, when identifying a po-
tential risk, it is advisable to examine 
the "remaining" supplier list according 
to two criteria: country of origin and 
risk area. 

Here, an abstract / generalizing ap-
proach is to be taken, e.g. a supplier 
from Yemen (criterion: country of 
origin) or the supplied raw material co-
balt (criterion: risk group; product) 
could generally to be assumed to pose 
a potential risk. If there is a potential 
risk according to at least one criterion, 
then there is a relevant risk that must 
be earmarked and prioritised later. 
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See the following figure for illustration: 

 

 

 

 

 

If there is internal knowledge available 
that, despite signs of an (abstract) risk 
based on the generalised view (see 
above), there is, in fact, no risk (due to, 
for example, inspections or certifica-
tions carried out in the past indicating 
that no human rights violation has oc-
curred or is imminent), then this sup-
plier would again be taken off your risk 
list and could be "sorted out" (cross-
check). 

In order not to have to carry out a de-
tailed case-by-case investigation at 
this point, the investigation within the 
framework of cross-checks should be 
limited to internal or at least quickly ac-
cessible knowledge. 

Practical tip: Suppliers who them-
selves fall under the LkSG could also 
be classified as non-risk suppliers, at 
least to the extent that there is confi-
dence that they themselves will have to 
meet the requirements of the LkSG. 

Attention: The risks for potentially at-
risk groups are decisive, not the risks 
for the company itself. Therefore, 
purely sorting out suppliers that are "fi-
nancially insignificant" for a company 
is not recommended against the back-
ground of the requirements of the 
LkSG. The classification of suppliers 
as “non-risk” should be provable by 
sufficient factual basis, especially 
against the background of the report to 
be submitted annually.  

To summarise: 

1. Criterion: Country of origin 

The general investigation with regard 
to the country of origin can be carried 
out on the basis of various publicly ac-
cessible indices. To find out not only 
the country of origin but furthermore 
the country of production of the suppli-
ers seems - at least in the context of an 
initial classification into risk and non-
risk suppliers - to go beyond the crite-
rion of appropriateness. 

Human rights risks 
It is important to note that not every in-
dex covers every human rights or envi-
ronmental risk as defined in Sec. 2 II, 
III LkSG. For example, one might think 
that the Global Rights Index of the In-
ternational Trade Union Confederation 
has a reference to all risks related to 
labour (cf. Sec. 2 II No. 1-8 LkSG). In 
fact, however, it only maps violations of 
collective labour law, so that only po-
tential risks with regard to Sec. 2 II 
No. 6 LkSG (disregard of freedom of 
association) can be determined. Fur-
thermore, the indices regularly only re-
late to state action, so that risks which 
have their cause in non-state action 
are not covered. A non-exhaustive list 
of indices and their allocation to human 
rights risks within the meaning of 
Sec. 2 II LkSG can be found here: 

Index 
Represented human 

rights risk in the sense 
of Sec. 2 II LkSG 

https://worldjus-
ticepro-
ject.org/our-
work/research-
and-data/wjp-
rule-law-index-
2020 

 Sec. 2 II No. 1 LkSG 
(child labour) 

 No. 2 (child labour) 
 No. 3 (forced labour) 
 No. 5 (occupational 

health and safety) 
 No. 6 (freedom of associ-

ation) 
 No. 7 (discrimination) 
 No. 10 (land deprivation) 

https://www.am-
fori.org/si-
tes/default/fi-
les/amfori-2020-
11-12-Country-
Risk-Classifica-
tion-2021_0.pdf 

 No. 6 (freedom of associ-
ation) 

 No. 10 (land deprivation) 

https://freedom-
house.org/count
ries/freedom-
world/scores 

 No. 6 (freedom of associ-
ation) 

 No. 10 (land deprivation) 

  No. 6 (freedom of associ-
ation) 

 No. 11 b) c) (violence by 
security forces) 

https://www.glo-
balslaveryin-
dex.org/re-
sources/down-
loads/ 

 No. 4 (slavery) 

https://epi.yale.e
du/down-
loads/epi2020re-
port20210112.p
df 

 No 9 (soil, water and air 
pollution) 

https://www.wsi.
de/de/wsi-min-
destlohndaten-
bank-internatio-
nal-15339.htm 
 
https://www.livin
g-in-
come.com/living
-income-bench-
marks 

 No. 8 (minimum wage; 
fair wage) 

Several indices compiled together are 
therefore necessary to cover all risks 
within the meaning of the LkSG as a 
whole. The indices also only roughly 
match the human rights risks from 
Sec. 2 II 2 LkSG, without guaranteeing 
that the respective particulars in the in-
dices always correlate with the human 
rights risks described in the LkSG en-
tirely.  

There are also other indices that cover 
certain risks. An overview is provided 
at https://triponelconsult-
ing.com/2020/09/30/assessing-hu-
man-rights-related-country-risk-pub-
licly-available-indices/.  

These points, on the other hand, pro-
vide a good jumping-off point. It should 

https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-law-index-2020
https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-law-index-2020
https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-law-index-2020
https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-law-index-2020
https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-law-index-2020
https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-law-index-2020
https://worldjusticeproject.org/our-work/research-and-data/wjp-rule-law-index-2020
https://www.amfori.org/sites/default/files/amfori-2020-11-12-Country-Risk-Classification-2021_0.pdf
https://www.amfori.org/sites/default/files/amfori-2020-11-12-Country-Risk-Classification-2021_0.pdf
https://www.amfori.org/sites/default/files/amfori-2020-11-12-Country-Risk-Classification-2021_0.pdf
https://www.amfori.org/sites/default/files/amfori-2020-11-12-Country-Risk-Classification-2021_0.pdf
https://www.amfori.org/sites/default/files/amfori-2020-11-12-Country-Risk-Classification-2021_0.pdf
https://www.amfori.org/sites/default/files/amfori-2020-11-12-Country-Risk-Classification-2021_0.pdf
https://www.amfori.org/sites/default/files/amfori-2020-11-12-Country-Risk-Classification-2021_0.pdf
https://freedomhouse.org/countries/freedom-world/scores
https://freedomhouse.org/countries/freedom-world/scores
https://freedomhouse.org/countries/freedom-world/scores
https://freedomhouse.org/countries/freedom-world/scores
https://www.globalslaveryindex.org/resources/downloads/
https://www.globalslaveryindex.org/resources/downloads/
https://www.globalslaveryindex.org/resources/downloads/
https://www.globalslaveryindex.org/resources/downloads/
https://www.globalslaveryindex.org/resources/downloads/
https://epi.yale.edu/downloads/epi2020report20210112.pdf
https://epi.yale.edu/downloads/epi2020report20210112.pdf
https://epi.yale.edu/downloads/epi2020report20210112.pdf
https://epi.yale.edu/downloads/epi2020report20210112.pdf
https://epi.yale.edu/downloads/epi2020report20210112.pdf
https://www.wsi.de/de/wsi-mindestlohndatenbank-international-15339.htm
https://www.wsi.de/de/wsi-mindestlohndatenbank-international-15339.htm
https://www.wsi.de/de/wsi-mindestlohndatenbank-international-15339.htm
https://www.wsi.de/de/wsi-mindestlohndatenbank-international-15339.htm
https://www.wsi.de/de/wsi-mindestlohndatenbank-international-15339.htm
https://www.living-income.com/living-income-benchmarks
https://www.living-income.com/living-income-benchmarks
https://www.living-income.com/living-income-benchmarks
https://www.living-income.com/living-income-benchmarks
https://www.living-income.com/living-income-benchmarks
https://triponelconsulting.com/2020/09/30/assessing-human-rights-related-country-risk-publicly-available-indices/
https://triponelconsulting.com/2020/09/30/assessing-human-rights-related-country-risk-publicly-available-indices/
https://triponelconsulting.com/2020/09/30/assessing-human-rights-related-country-risk-publicly-available-indices/
https://triponelconsulting.com/2020/09/30/assessing-human-rights-related-country-risk-publicly-available-indices/
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also be kept in mind that the LkSG lays 
down duties to make an effort that are 
based on practicality. 

Important: Given the many different 
criteria on which the indices are based, 
countries may be classified differently 
in each index. Should this be the case, 
you could create a general classifica-
tion using individual cases. For exam-
ple, if three indices show a low risk and 
only one index shows a medium risk, 
classify the country as a non-risk coun-
try overall. 

Environmental risks 
Sec. 2 III LkSG lists environment-re-
lated risk and refers to the conventions 
listed in numbers 12, 13 and 14 of the 
Annex to the LkSG (Minamata Con-
vention on Mercury, POPs Convention 
on Persistent Organic Pollutants, Ba-
sel Convention on Disposal of Hazard-
ous Wastes). The list is exhaustive so 
that "environment-related obligations" 
within the meaning of the LkSG refer 
exclusively to the obligations specified 
in these conventions.  

A non-exhaustive list of indices, expla-
nations and tools and a classification of 
the environment-related risks within 
the meaning of Sec. 2 III LkSG can be 
found below:  

Index / Explanation / 
Tool 

Represented envi-
ronment-related 

risk in the sense of 
Sec. 2 III LkSG 

https://www.mercu-
ryconvention.org/en 

 Mercury: Sec. 2 III 
No. 1, 2, 3 LkSG 

 Enables search by 
sector and country 

(Second Global Moni-
toring Report) 

 Persistent organic 
pollutants: Sec. 2 
III No. 4, 5 LkSG  

 Shows trends in 
emissions of vari-
ous POPs subdi-
vided by region 

https://www.eea.eu-
ropa.eu/data-and-
maps/indica-
tors/eea32-persistent-
organic-pollutant-pop-
emissions-1/assess-
ment-10 

 Persistent organic 
pollutants 

 Shows the devel-
opment of emis-
sions of individual 
POPs in the EU 
broken down by 
country and sector 

http://www.pops.int/Th
eConven-
tion/ThePOPs/All-
POPs/tabid/2509/Defa
ult.aspx 

 Persistent organic 
pollutants 

 List of all POPs 
covered by the 
POPs Convention 

http://www.pops.int/Im
plementation/Uninten-
tionalPOPs/Toolkit-

 Persistent organic 
pollutants  

 Toolkit on "undesir-
able by-products"; 
p. 23 et seqq. list 

forUPOPs/Over-
view/tabid/372/Default.
aspx 

sources of these 
POPs by sector 
and product group. 

https://senso-
neo.com/global-waste-
index-2019/ 

 Waste: Sec. 2 III 
No. 6, 7, 8 LkSG  

 Only represents 
OECD countries; 
probably only the 
categories "illegal 
waste disposal" 
and "other, undis-
covered waste" are 
relevant 

http://data.un.org/Data
.aspx?d=ENV&f=vari-
ableID%3A2830 

 Waste 
 Lists the amount of 

"hazardous waste" 
from 1990-2016; 
search by country 
possible 

http://www.ba-
sel.int/Implementa-
tion/Publica-
tions/GuidanceManu-
als 

 Waste 
 Guidance on com-

pliance with the 
Basel Convention 

These indices and tools provide only a 
first point of reference for a potential 
risk. At the latest, when preparing pre-
ventive or remedial measures, gather-
ing further information is required to 
determine whether a risk really does 
exists. 

2. Criterion: Risk area 

Further criteria for determining risk are 
the supplier's specific industry and, 
above all, the product / product group. 
Supplied products can, in turn, be di-
vided into risk and non-risk products / 
material groups. Material groups set up 
in SAP could serve as a source. In in-
dividual cases, when determining risk 
areas, it may also make more sense to 
focus on individual elements contained 
in components and not on a product as 
a whole. 

Again, various public sources of infor-
mation can help to figure out which ar-
eas are more likely to be risky and 
which are not: 

 

 

 

 

 

 

 

 

Source 
Human rights 

risk in the sense of 
Sec. 2 II LkSG 

https://www.dol.
gov/agen-
cies/ilab/re-
ports/child-la-
bor/list-of-goods 

 No. 1-4 (the spread-
sheet file offers the 
possibility to determine 
risks according to indi-
vidual product catego-
ries (e.g. "bricks" or 
"cotton"). 

https://www.nac
hhaltige-agrar-
lieferket-
ten.org/en/ 

 No. 1-10 (provides a 
risk classification by 
sector (cf. Table 69 
and 70; page 239 et. 
seqq.) and "heat maps" 
- these map human 
rights risks at sector 
level that are associ-
ated with sector activi-
ties and embedded in 
governance contexts. 
In addition, the heat 
maps locate the risks 
along various stages of 
the value chain and as-
sign them to human 
rights issues.) 

https://www.resp
onsiblesourcing-
tool.org/visuali-
zerisk 

 No. 1-4 (offers search 
options by industry and 
raw material / consum-
able good) 

https://www.kom
pass-nachhaltig-
keit.de/en/pro-
duct-search/ap-
parel-textiles 

 No. 1-10 (lists specific 
products for "public 
procurement" that are 
typically linked to hu-
man rights violations) 

https://www.mvo
risicoche-
cker.nl/en  

 No. 1-10 (risk check for 
specific products and 
countries) 

https://www.mercuryconvention.org/en
https://www.mercuryconvention.org/en
https://www.eea.europa.eu/data-and-maps/indicators/eea32-persistent-organic-pollutant-pop-emissions-1/assessment-10
https://www.eea.europa.eu/data-and-maps/indicators/eea32-persistent-organic-pollutant-pop-emissions-1/assessment-10
https://www.eea.europa.eu/data-and-maps/indicators/eea32-persistent-organic-pollutant-pop-emissions-1/assessment-10
https://www.eea.europa.eu/data-and-maps/indicators/eea32-persistent-organic-pollutant-pop-emissions-1/assessment-10
https://www.eea.europa.eu/data-and-maps/indicators/eea32-persistent-organic-pollutant-pop-emissions-1/assessment-10
https://www.eea.europa.eu/data-and-maps/indicators/eea32-persistent-organic-pollutant-pop-emissions-1/assessment-10
https://www.eea.europa.eu/data-and-maps/indicators/eea32-persistent-organic-pollutant-pop-emissions-1/assessment-10
http://www.pops.int/TheConvention/ThePOPs/AllPOPs/tabid/2509/Default.aspx
http://www.pops.int/TheConvention/ThePOPs/AllPOPs/tabid/2509/Default.aspx
http://www.pops.int/TheConvention/ThePOPs/AllPOPs/tabid/2509/Default.aspx
http://www.pops.int/TheConvention/ThePOPs/AllPOPs/tabid/2509/Default.aspx
http://www.pops.int/TheConvention/ThePOPs/AllPOPs/tabid/2509/Default.aspx
http://www.pops.int/Implementation/UnintentionalPOPs/ToolkitforUPOPs/Overview/tabid/372/Default.aspx
http://www.pops.int/Implementation/UnintentionalPOPs/ToolkitforUPOPs/Overview/tabid/372/Default.aspx
http://www.pops.int/Implementation/UnintentionalPOPs/ToolkitforUPOPs/Overview/tabid/372/Default.aspx
http://www.pops.int/Implementation/UnintentionalPOPs/ToolkitforUPOPs/Overview/tabid/372/Default.aspx
http://www.pops.int/Implementation/UnintentionalPOPs/ToolkitforUPOPs/Overview/tabid/372/Default.aspx
http://www.pops.int/Implementation/UnintentionalPOPs/ToolkitforUPOPs/Overview/tabid/372/Default.aspx
https://sensoneo.com/global-waste-index-2019/
https://sensoneo.com/global-waste-index-2019/
https://sensoneo.com/global-waste-index-2019/
http://data.un.org/Data.aspx?d=ENV&f=variableID%3A2830
http://data.un.org/Data.aspx?d=ENV&f=variableID%3A2830
http://data.un.org/Data.aspx?d=ENV&f=variableID%3A2830
http://www.basel.int/Implementation/Publications/GuidanceManuals
http://www.basel.int/Implementation/Publications/GuidanceManuals
http://www.basel.int/Implementation/Publications/GuidanceManuals
http://www.basel.int/Implementation/Publications/GuidanceManuals
http://www.basel.int/Implementation/Publications/GuidanceManuals
https://www.dol.gov/agencies/ilab/reports/child-labor/list-of-goods
https://www.dol.gov/agencies/ilab/reports/child-labor/list-of-goods
https://www.dol.gov/agencies/ilab/reports/child-labor/list-of-goods
https://www.dol.gov/agencies/ilab/reports/child-labor/list-of-goods
https://www.dol.gov/agencies/ilab/reports/child-labor/list-of-goods
https://www.nachhaltige-agrarlieferketten.org/en/
https://www.nachhaltige-agrarlieferketten.org/en/
https://www.nachhaltige-agrarlieferketten.org/en/
https://www.nachhaltige-agrarlieferketten.org/en/
https://www.responsiblesourcingtool.org/visualizerisk
https://www.responsiblesourcingtool.org/visualizerisk
https://www.responsiblesourcingtool.org/visualizerisk
https://www.responsiblesourcingtool.org/visualizerisk
https://www.kompass-nachhaltigkeit.de/en/product-search/apparel-textiles
https://www.kompass-nachhaltigkeit.de/en/product-search/apparel-textiles
https://www.kompass-nachhaltigkeit.de/en/product-search/apparel-textiles
https://www.kompass-nachhaltigkeit.de/en/product-search/apparel-textiles
https://www.kompass-nachhaltigkeit.de/en/product-search/apparel-textiles
https://www.mvorisicochecker.nl/en
https://www.mvorisicochecker.nl/en
https://www.mvorisicochecker.nl/en
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It is also possible to involve an external 
software provider who can assist with 
the analysis of risks (of immediate sup-
pliers). 

Practical tip: You should ensure that 
the method used by the third-party pro-
vider allows conclusions to be drawn 
about the relevant risks under the 
LkSG. The approach of external pro-
viders varies. In particular, there are 
web crawler software solutions that 
specialise on primarily filtering out and 
evaluating information from online 
texts and social media which, in the 
event of critical findings, are then sent, 
as an alert to the customer. Other so-
lutions depend more on self-disclosed 
information provided by the suppliers 
themselves. If you need further infor-
mation on the approach of individual 
providers, please contact us. 

III. Step 3: Risk assessment and risk 
prioritisation 

According to Sec. 5 II LkSG, the iden-
tified risks must now be appropriately 
weighted and prioritised. The aim is to 
create a sufficient decision-making 
and factual basis for any preventive 
and remedial measures; which risks 
the company must address and how 
depends largely on the individual com-
pany and risk situation. 

The criteria listed in Sec. 3 II No. 1-4 
LkSG are decisive for the evaluation 
and prioritisation (cf. Sec. 5 II 2 LkSG). 
You can see what is hidden behind 
these criteria in the table at the top 
right. 

It is often necessary to obtain addi-
tional information in order to create the 
factual basis for the weighting based 
on the criteria mentioned. First of all, 
use internally available knowledge, 
which is easy to obtain. An indication 
for the criterion of influence is, for ex-
ample, the ratio of your order volume 
to the total turnover of the supplier. The 
more important you are for the supplier 
from an economic point of view, the 
greater your ability to "exert pressure".  

If necessary, further widening of 

knowledge is required through more 
elaborate measures, such as on-site 
inspections, discussions with workers / 
trade unions, direct exchange with res-
idents, case studies, further expert 
knowledge (cf. explanatory memoran-
dum to Sec. 5 II LkSG). For information 
on which in-depth knowledge may be 
necessary at which stage of the risk 
analysis, see the table on the right.   

On the following page, you will find a 
scheme for the risk analysis which also 
contains ideas for weighting and prior-
itising the identified risks. Using this 
scheme, it is also possible to arrive at 
a low priority for identified risks with the 
effect that it would not be necessary to 
link a preventative / remedial measure 
within the meaning of the LkSG to 
every risk. Of course, such system re-
quires a coherent and comprehensible 
explanation in a report.

 

  

Criterion according to 
Secs. 5 II, 3 II LkSG 

Meaning Circumstances 

Nature and scope of 
the business 

 Type = includes nature of the 
product/service, variety of ser-
vices provided, and trans-re-
gional or international focus. 

 Scope = refers to the size of 
the enterprise, number + func-
tion of employees, volume of 
sales, fixed and working capi-
tal, production capacity. 

 Country-, industry- and product 
group-specific risks The 
more susceptible a business 
activity is to risks in terms of 
type and scope, the higher the 
priority that must be set 

 Note: this criterion is only 
meaningful in combination with 
the following other criteria (e.g. 
the scale of production as well 
as the number of employees 
may influence the number of 
potentially affected persons in 
the context of the severity of 
the violation) 

Ability to influence the 
immediate polluter 

 Possibility for the German 
company to directly or indi-
rectly influence the direct 
cause of the risk or violation 

 Proximity to risk (where and by 
whom does risk arise directly?) 

 Ratio of order volume of the 
company to turnover of the 
supplier (economic depend-
ence?) 

Severity, probability 
and irreversibility of 
the injury (= hazard po-
tential) 

 Severity = degree of affected-
ness; number of people af-
fected 

 Irreversibility = possibility of 
remedying the negative ef-
fects? 

 Probability of occurrence = as-
sessment of whether and when 
risk turns into infringement of 
legal rights 

 Belonging to high-risk sector 
 Actual and regulatory frame-

work conditions of the place of 
production 

 Handling of toxic substances in 
production 

 Poor sustainability perfor-
mance of (potential) suppliers 

Nature of the contribu-
tion to causation 

 Distinction as to whether a 
company has directly caused 
the risk alone or jointly with an 
third party, or whether it has in-
directly contributed to the risk 

 Demands to suppliers that can 
increase risks 

 See also indications on the cri-
terion "capacity to influence", 
as both criteria are closely 
linked 

Stage 
Nature and scope of in-

formation gathering 

Risk determi-
nation - con-
crete consid-
eration (e.g. 
individual 
suppliers) 

 Existing internal 
knowledge 

 Private providers, if appli-
cable 

Risk determi-
nation - gen-
eralised view 
(risk country 
and area) 

 Existing internal 
knowledge 

 (Publicly available) indi-
ces  

 Private providers, if appli-
cable 

Risk analysis 
-  
Evaluation 
and prioriti-
sation of 
risks 

 Easy to obtain internal 
knowledge 

 Individual consolidation 
of knowledge 

 Indices 
 Private providers, if appli-

cable  

Preparation 
/implementa-
tion of pre-
ventive and 
remedial ac-
tions  

 Internal knowledge 
 If necessary, further 

deepening of knowledge 
through more elaborate 
measures, e.g. on-site in-
spections, discussions 
with employees/trade un-
ions, direct exchange 
with stakeholders, sup-
plier surveys, case stud-
ies, further specialist 
knowledge (cf. explana-
tory memorandum to 
Sec. 5 II). 
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Once a potential risk has or has not been 

identified on the basis of the table (risk 

country and risk area), a cross check 

(case-by-case examination) should be 

carried out to determine whether or not a 

risk actually exists. 

Risk analysis of direct suppliers  

1. Get an overview of procurement processes and direct suppliers usually 

many companies already have a good overview of their supply chains due to 

their SAP systems. 

  3. Assess and prioritize identified risks  
 

 

 
2. Risk identification 
 
 

 
 

 
 
 
 

 

 In addition, a risk can also arise 
with regard to an individual risk sup-
plier, e.g. because this supplier has 
already attracted negative attention. 
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D. RISK ANALYSIS FOR 
INDIRECT SUPPLIERS 

In the case of substantial knowledge, a 
risk analysis must be carried out imme-
diately and on an ad hoc basis, i.e. only 
with regard to the concrete possible in-
fringement, also for indirect suppliers; 
cf. Sec. 9 III No. 1 LkSG. 

The difference to direct suppliers is 
that there is no contractual relationship 
between the company and the indirect 
supplier, see Sec. 2 VIII LkSG.  

Substantial knowledge exists if the 
company has verifiable and serious 
factual indications that make a human 
rights or environmental violation in the 
indirect supplier's business area ap-
pear possible.  

Examples of sources of infor-
mation: Complaints procedure ac-
cording to Sec. 8 LkSG; own or for-
warded official as well as other exter-
nal findings. 

Examples of actual indications: Re-
ports on the poor human rights situa-
tion in the production region; affiliation 
with a risk industry; previous incidents 
at the indirect supplier. 

The wording in Sec. 9 III LkSG sug-
gests that the company has no duty to 
investigate. However, it is unclear what 
is required for a company to gain sub-
stantial knowledge, for example, does 
an NGO report that indicates a risk and 
that is provided to the company suf-
fice? This is supported by the explana-
tory memorandum to Sec. 9 III LkSG, 
which also mentions the forwarding of 
findings by the authority as an exem-
plary source of information. 

The risks known in the context of indi-
rect suppliers must then be weighted 
and prioritised again (see above), so 
that preventive and remedial 
measures can be taken if necessary. 

E. RISK ANALYSIS IN OWN 
BUSINESS AREA 

Definition: According to Sec. 2 VI 
LkSG, "own business area" covers 
every activity of the company to 
achieve the company's objective, i.e. 
every activity for the production and 
exploitation of products and for the pro-
vision of services, irrespective of 

whether it is carried out at a location in 
Germany or abroad. As for affiliated 
companies, the parent company's own 
business area is deemed to include a 
company belonging to the group if the 
parent company exercises a determin-
ing influence on the company belong-
ing to the group. 

The following special features / dif-
ferences to the risk analysis with re-
gard to suppliers should be noted:  

 In the context of risk identification, a 
distinction should be made be-
tween the company's own loca-
tions in Germany or abroad. For 
the latter, the same splitting into 
risk countries is applicable (see 
above). By reason, this is not appli-
cable to domestic locations. 

 In the case of risk areas, it is nec-
essary to consider where important 
groups of people can be affected by 
the company's business activities 
and how, e.g. in the form of a risk 
mapping according to business ar-
eas or products. 

 The human rights and environmen-
tal risks in Sec. 2 II and III LkSG 
must also be reviewed as part of the 
risk analysis in one's own business 
area. Doing so, it quickly becomes 
apparent that certain risks regularly 
occur less frequently in one's own 
business area than others. 

Child labour, forced labour, slavery, 
lack of freedom of association, for 
example, are unlikely to occur in 
practice, at most if the company 
has its own site in a high-risk coun-
try. 

Other risks are more likely to exist 
in the company's own business 
area, for example:  

 Sec. 2 II No. 5 LkSG (disregard of 
occupational health and safety obli-
gations according to the law of the 
place of employment) 
 The website of the International 
Labour Organization provides a 
good initial overview of which occu-
pational health and safety regula-
tions apply in which countries: 
https://www.ilo.org/safework/coun-
tries/lang--en/index.htm. 

 Sec. 2 II No. 7 LkSG (unequal 
treatment in employment, e.g. on 
the basis of national and ethnic 

origin, social origin, health status, 
disability, sexual orientation, age, 
gender, political opinion, religion or 
belief, payment of unequal remu-
neration (especially between men 
and women) for work of equal 
value. Since a company has no 
data at all on most of these criteria, 
systematic unequal treatment is 
likely to be ruled out on a regular 
basis, and, at most, there will be in-
dividual incidents which then have 
to be dealt with appropriately. How-
ever, a somewhat more complex 
analysis could arise with regard to 
the topic of "gender-equal distribu-
tion of positions in the company" 
and "gender pay gap", as it is ques-
tionable whether a company can 
simply claim that no differences ex-
ist or whether a corresponding data 
basis must first be created to this 
end. In the case of salaries, it may 
be possible to draw on previous re-
views of pay structures in the con-
text of the German Transparency in 
Wage Structures Act (Entgelttrans-
parenzgesetz). 

 Sec. 2 II No. 8 (withholding of a rea-
sonable wage; at least the mini-
mum wage determined by the appli-
cable law, otherwise measured ac-
cording to the regulations of the 
place of employment). 
 The WSI Minimum Wage Data-
base International lists the mini-
mum wage in selected countries 
https://www.wsi.de/de/wsi-
mindestlohndatenbank-interna-
tional-15339.htm. 

 On living-income.com there is a 
spreadsheet overview which gives 
reference values for a reasonable 
wage in different countries 
https://www.living-income.com/liv-
ing-income-benchmarks. 

An independent calculation of an 
appropriate wage by a company 
can be very complex and usually 
requires the involvement of external 
expertise. 

 Sec. 2 II No. 9 LkSG (harmful soil 
changes, water pollution, air pollu-
tion, harmful noise emissions or ex-
cessive water consumption, which 
lead to health damage specified in 
the Act) and Sec. 2 II No. 10 LkSG 

https://www.ilo.org/safework/countries/lang--en/index.htm
https://www.ilo.org/safework/countries/lang--en/index.htm
https://www.wsi.de/de/wsi-mindestlohndatenbank-international-15339.htm
https://www.wsi.de/de/wsi-mindestlohndatenbank-international-15339.htm
https://www.wsi.de/de/wsi-mindestlohndatenbank-international-15339.htm
https://www.living-income.com/living-income-benchmarks
https://www.living-income.com/living-income-benchmarks
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(unlawful eviction, unlawful depriva-
tion of land, forests and waters, the 
use of which secures a person's 
livelihood, in the case of acquisi-
tion, construction or other use) 
 The LkSG does not define the 
terms of harmful environmental ef-
fects from Sec. 2 II No. 9 LkSG. In 
Germany, it is likely that environ-
mental regulations such as the Fed-
eral Emission Control Act can be 
used as a guideline, in other coun-
tries the corresponding local regu-
lations - if they exist. It is still un-
clear whether German legal princi-
ples should be applied in the ab-
sence of local environmental regu-
lations or if the level of protection is 
completely inadequate to prevent 
damage to health. In the case of 
major projects (abroad), it is in any 
case advisable to carry out an envi-
ronmental impact assessment. Also 
in the context of Sec. 2 II No. 10 
LkSG, the exact standard - national 
law or international standards - for 
assessing the unlawfulness of evic-
tion or deprivation is unclear. 
Therefore, here too, at least in the 
case of major projects abroad, a 
precise assessment of the project's 
impact in this respect must be car-
ried out involving external expertise 
and the local population in stake-
holder consultations. 

Practical tip: For environment-re-
lated risks in one's own business 
area within the meaning of Sec. 2 III 
LkSG, the official websites of the 
three relevant conventions men-
tioned above (Minimata, POPs, Ba-
sel) offer helpful explanations. 

Not all of these risks are typically on 
a company's radar. Whether au-
thorities intend to read (detailed) 
explanations on all these risks in 
the annual report is not yet foresee-
able. In any case, it cannot be ruled 
out that the risks in one's own busi-
ness area will also play a significant 
role in the context of the review of a 
company's compliance with the 
LkSG.  

 It is also particularly essential to 
identify and bundle internal com-
pany knowledge - for example by 
appointing a human rights officer - 

and to communicate the infor-
mation that accumulates in all rele-
vant internal company business 
processes (executive board, com-
pliance department, purchasing de-
partment, etc.) to the persons re-
sponsible. 

Attention: The complaints proce-
dure required under Sec. 8 I LkSG 
can also be a valuable source of in-
formation. 

 In addition, a concrete risk assess-
ment should be carried out directly 
in the company's own business 
area, i.e. it should be determined 
whether such a risk actually exists 
or not. The point in time of the de-
tailed determination of facts and 
gaining of knowledge thus takes 
place at an earlier stage than the 
risk analysis at suppliers. The rea-
son for this is that the risk analysis 
serves as the basis for determining 
effective preventive and remedial 
measures and that stricter require-
ments apply to the company's own 
business area than to those for di-
rect or indirect suppliers. For exam-
ple, in a company's own domestic 
business area, the remedial action 
must lead to a cessation of the vio-
lation. Here, as an exception, a duty 
to succeed (not only to make an ef-
fort) is stipulated. In the company's 
own business area, the company is 
at such proximity to the risk that the 
company is expected to bring any 
imminent or already occurred in-
fringement to an end without delay. 

 Prioritisation of the identified risks is 
likely to be less relevant in the com-
pany's own sphere of business, as 
this only has to be carried out if the 
company cannot address all risks at 
the same time (cf. legal justification 
for Sec. 5 II LkSG). In the compa-
ny's own business area, it is gener-
ally easier to address all risks than 
outside the company's own sphere 
of business. 

When prioritising the identified 
risks, the criteria "ability to influ-
ence" and "type of causation contri-
bution" (here: own causation) are 
usually not meaningful, as the com-
pany's own business area inevita-
bly has a high level of influence and 
the risk is usually caused directly by 

the company alone or jointly with 
another entity.  

F. COMMUNICATION OF RE-
SULTS, FREQUENCY, PRE-
VENTION AND REMEDIES 

The results of the risk analysis must be 
communicated to the relevant deci-
sion-makers in the company (e.g. man-
agement board, purchasing depart-
ment, etc.) (Sec. 5 III LkSG). In view of 
the dynamics of the human rights situ-
ation, the risk analysis is not a one-
time process, but must be repeated at 
least once a year and additionally on 
an ad hoc basis. However, the obliga-
tion to conduct an ad hoc review only 
applies in the event of significant 
changes in the company (e.g. new 
business areas, new products, new 
projects). 

The risk analysis serves as a basis for 
taking preventive and remedial 
measures. Preventive measures 
(Sec. 6 LkSG) are intended to avert fu-
ture human rights and environmental 
risks; take place primarily in the com-
pany's purchasing, compliance and 
sustainability departments; and con-
sist, in particular, of processes and 
documents including, for example, the 
following: declaration of principles, 
code of conduct, supplier code of con-
duct, supplier selection process and 
approval process in which human 
rights aspects are taken into account 
and evaluated, sustainable procure-
ment guideline, KYC process with 
questions on human rights, sustaina-
ble contract design, employee and 
supplier training, supplier audits. Re-
medial measures (Sec. 7 LkSG) serve 
to cease, prevent or minimise human 
rights or environmental violations that 
have already occurred or are imminent 
and primarily include the immediate 
termination of a violation and the de-
velopment of a remedial plan with a 
supplier.  
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G. FINES 

Anyone who intentionally or negli-
gently fails to carry out a risk analysis 
within the meaning of Sec. 5 LkSG or 
Sec. 9 LkSG, or fails to do so correctly, 
completely or in good time, is acting in 

breach of regulations pursuant to 
Sec. 24 I No. 2, II sentence 1, No. 2, 
sentence 2 LkSG. As a consequence, 
fines of up to EUR 5 million may be 
imposed. It is not clear whether, in ad-
dition, fines of up to 2% of the annual 
group turnover may be imposed pur-
suant to Sec. 24 III sentence 1 LkSG in 

the event that the incorrect risk analy-
sis and the resulting lack of knowledge 
lead to the failure to take remedial ac-
tion within the meaning of Sec. 7 
LkSG. In addition, there is the threat of 
exclusion from public tenders if the fine 
reaches the threshold of EUR 175,000 
(for natural persons) and EUR 1.5 mil-
lion (for legal entities).  

H. OUTLOOK 

The more thought-out and logical the 
concept of a company's risk analysis 
appears and the more sources and in-
dices - covering all risks – a company 
uses for the risk determination, the 
more likely the risk analysis is "appro-
priate" in the sense of Sec. 5 I 1 LkSG. 
The procedure for determining the 
risks then offers the authorities less po-
tential for the accusation of a breach of 
the duty of care. 

There is still enough time to develop 
analysis procedures and criteria. Nev-
ertheless, this extensive and demand-
ing task should be started early 
enough - gladly with our support. 

 

 

 

 

...FEEL FREE TO CONTACT US! 

Isartorplatz 8, 80331 Munich, Phone +49 (0) 89 21038 - 0 Fax +49 (0) 89 21038 - 300 
Benrather Str. 15, 40213 Düsseldorf, Germany, Phone +49 (0) 211 8387- 0 Fax +49 (0) 211 8387 - 100 
Thurn-und-Taxis-Platz 6, 60313 Frankfurt a.M., Phone +49 (0) 69 97130 - 0 Fax +49 (0) 69 97130 - 100 
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